“This study [law] renders 
men acute, inquisitive, dexter- 
ous, prompt in attack, ready 
in defence, full of resources.” 
—Edmund Burke. 
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Actuaries Hear Proposals 


to Amend Mills Bill 


NSURANCE COMPANIES are 
four principal amendments to be incorpo 
rated into the proposed Mills bill, according 
to the New 


Society of 


seeking 


to a report presented recently 
York regional 


Actuaries 


This bill (H. R. 4245) was introduced by 
Wilbur D. Mills (Arkansas) 
1942 formula for taxing life 
companies. (The full text of the 
bill was presented in February’s JOURNAL.) 


meeting of The 


Representative 
to replace the 
insurance 
The amendments most often urged by com 


pany representatives when before 


the Senate 


testifving 


Finance Committee were these 


(1) Substitution of the individual 


pany 


com 


five-year earned interest rate 


tor the 
interest 


average 
in calculating the 
Chis 


ported by both stock and mutual companies 


mean rate reserve 


deduction change was sup 


(2) Modification of the limitation on de 
ductibility of policyholders’ dividends where 
operating less than taxable invest 


ment 


gains are 
permit a 50 per 


amend 


income, to cent al 


lowance Phis ment was sponsored 


by most mutual companies 

(3) Full 
terest 
of the 


deductibility of tax-exempt in 


was supported by a broad segment 


business 


(4) A transition period, from the old to 
the new tax basis, was sought by 
the smaller 

The 


a permanent 


many ot 
companies, 

Mills bill is an attempt to provide 
solution to the problem ol 


210 


taxing 
1942 


legislation 


developing a method of 
the lite 


numerous 


satistactory 
insurance industry Since 
attempts at 


applied, 
Insurance 


stop-gap 
have varying 
and the while not in 
complete harmony on some points—all agree 


been with success, 


companies 


that any solution must be a permanent one 


if continuing instability and confusion are 


to be 
Also 


shortage ot 


avoide d 


discussed at the meeting was the 
need for en 


field. 


need 


actuaries and the 
enter the 
showed the current 


yvoung students t 


recent survey 
200 additional actuaries; in ten 
will grow to 2,300. At 
1.034 Fellows in The 
Actuaries and, if the current 


during the 


for about 
this 


there are 


years need 
present 
Society ot 
continues next 
number 


The 


college 


rate of growth 
increase to 
qualified 


and 


ten vears, the would 


about 1,500 shortage of 
teachers in actuarial programs 
the insufficient numbers of graduates with 
mathematics majors are two factors con 
tributing to the problem. Suggestions in 
cluded supplying students with summer jobs, 
distributing additional promotional material 
on. the 
ing and 


for high 


Other 


speech S 


actuarial and 
mathematics 


students 


protessi« nl, 
establishing 


encourag 
contests 


school 


topics for forum discussion and 


included: 


Interest rates.—Discussing the effect of 
the increase in interest earnings in recent 
years, W. M. White, Connecticut General, 
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stated that his company has increased the 
interest rate assumed on individual con 
tracts approximately one half of one per cent 
in the past ten years but he also emphasized 
that changes in such factors as mortality 
assumptions, expense rates and taxes, and 
the effects of competition must also be con- 
sidered. A, R. McCracken, North American 
Life, pointed out that the return 
for the ten largest Canadian companies has 


interest 


increased from approximately 3% per cent 
in 1948 to 434 per cent in 1958. 
companies have correspondingly 
substantially the 


Canadian 
increased 
interest assumptions used 
in both insurances and annuities, individual 


and group 


C, M. Sternhell, New York Life, 
that the situation was clouded by the pos 
substantially 
stated 
return has 


warned 


increased federal 
that New York 


been increasing 


sibility of 


income taxes. He 


’s interest 
for ten years and, correspondingly, 
dividends and excess interest payments have 


been steadily increased 


riders. \t 
insurance presided ovet 


Ryan, New York Life, 


under guaranteed 


Guaranteed insurability 
forum on ordinary 
by J. F 


velopments 


recent de 
insurability 


riders with respect to benefit structures, 


premium levels, underwriting rules and re 


were discussed by several 
Walker, Equitable Society, 


establishing pre 


lated proble ms 


Harry 


a technique for 


members 
presented 
mium scales and listed the considerations 
vhich led to the 


f a special option 


adoption by his company 


that is available between 


Che C 


benefits 


irmal option dates mnecticut Ger 


eral’s unique pattern of availablk 


it quinquennial attained ages was described 
bv F. R. Schneider, who als 
dithculties of offering the benefit on a sub 


standard basis. I. T. Van hoof, United 


States | re. 


» mentioned the 


referred to the desirability « 
establishing special fe 
shit 


wh 


generally reserves 


s under all 


Graded premiums. 
insurance industry 


premium programs by many msuret Va 


reviewed by a number of speakers, W. C 
McCarter concluded that the 


adoption of a 
Mutual 
proportion ot 


$10,000 oF 


band system by the orthwestern 


has resulted in ;% arger 


policies with a sum insured of 


more. He also described a new method of 


providing retirement income type benefits 


through vehicle of a retirement annuity 
is added 
provision for decreasing 
David 


proportions of larger size 


contract to which special suppl 


mentary term in 


surance F H observed that the 


policie S ] ad also 


Report to the Reader 


THIs ISSUE IN BRIEF 

demonstrations and 
their relevancy 
and probative value, as opposed to 
induce. At 


Admissibility of 
exhibits depends on 


the prejudice they 
page 215 Robert B 
types of demonstrative 


may 
Yegge delves into 
many of the 
that 
cluded in personal injury cases. 


evidence are admitted and ex- 


\n extensive comparison and discus 
sion of the workmen’s compensation 
several states appears at 


lhe article deals primarily 


laws ot the 
page 223 


with the adequacy of occupational 


disease provisions, including radiation 


injury hazards 


hazard under 


a fire pol serve to void or sus 


pend the Several cases inter- 


preting the increase of hazard clause 


appear 1 ne al at page 


1 


nia case has held that 
if liability insurance pol 
trial 


note 


1ay be made before 


246 Victor B. Levit 
msurer?r 


Ir Case 


risen marked] Prudential’s recent 


issues 


Lapse and expense rates.—l). J. Van 
Keuren related that the Metropolitan Life 
had experienced a slow but perceptible 
rise in lapse rate from the low point in 
1945. In 1957 tl left its mark 
in an abrupt 1 which continu into early 
1958. He no that tl incre in rate 
| vuinced during the 


an, New York Life, 


ex pe 


issue 
com 
rience was substan 
Metropolitan 
\. Winter mentiot that a cost al 


location 


similar 

divisi rganized by the 
Prudential 20 years ag study allocation 
Expense 
devel ped showed the 
resumption of price inflation 


Arthur Pedoe 


rates developed by the 


rt expenses by brancl ot business 


1 
t t ver 


standards tha were 


said 
hat expense Cana 
Association of 


improvement 


dian Actuaries also showed 
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Legislation and regulation.—G. H. Davis, 
Life Insurance Association, stated that bills 
authorizing the new 1958 CSO Table as a 
minimum valuation and nonforfeiture stand- 
ard had become law in seven states. He 
said he expected that the new laws would 
be enacted in about half the states in 1959. 
E. A. Lew, Metropolitan, reported on tables 
based on separate male and female mortality 
experience between 1955 and 1957 anni- 
versaries, as well as tables adjusted to ap- 
proximate the male and female components 
of the 1958 Basic Table. This showed that 
the 1958 CSO Table with an appropriate 
setback in age for females provides a con- 
servative basis for valuation of special 
policies for women. W. J. November, Equi- 
table Society, reported on the work of a 
joint legislative subcommittee of the Amer- 
ican Life Convention and Life Insurance 
Association regarding minimum valuation 
standards for disability benefit annuities, 
etc., as well as minor modifications of the 
standard nonforfeiture law. 


Employee benefit plans.—All speakers on 
an employee benefit forum agreed that an- 
nouncement and other descriptive material 
should usually be submitted in complying 
with the Federal Welfare 
Plans Disclosure Act, rather than copies 
of complete contracts Albert Pike, TS: 
Life Insurance Association of America, noted 
the need for insurance carriers to accept the 
responsibility for assisting their policyholders 
to respond properly and completely in sub- 
mitting reports. J. K. Dyer, Jr., of Towers, 
Perrin, Forster and Crosby, urged against 


and Pension 


unsuitable consolidations into one plan 


Speakers from United States consulting 
actuarial firms agreed that annual valua 
tions should be made for trusteed pension 
plans and for deposit administration plans. 
Canadian speakers indicated that less fre 
quent valuations were customary in Canada 
mR. A. Wishart, of George B. Buck, stated 
that the Internal Revenue Service require- 
ments seem to imply annual valuations, yet 
there is no specific requirement to that 
effect in the regulations. G. N. Calvert, 
Alexander & Alexander, that 
rapidly changing business conditions make 
it necesary to have annual valuations. J. A 
Hamilton, Wyatt Company, and M1 
gave additional reasons for annual 
tions, L. E. Coward, of William M. Mercer, 
acknowledged the desirability of annual 
valuations but noted the custom in Canada 
of valuations at frequent intervals. 
D. R. Anderson, Eckler & Company, urged 
the practice in Canada of a brief annual 
review of the operations of a pension plan 
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suggested 


Dyer 
valua 


less 


with an extensive valuation and analysis of 
experience at three- or five-year intervals. 


Group insurance experience.—R. R. An- 
derson, Prudential, and J. C. Archibald, 
Bankers Life, reported on recent group life 
insurance mortality. Mr. Anderson said that 
mortality costs per $1,000 of insurance in 
1958 had been about the same as in 1957, 
and 4 per cent above 1956. Mr. Archibald 
reported that the ratio of claims to pre- 
miums had increased from 52.3 per cent to 
58.7 per cent from 1954 to 1958, due mainly 
to reductions in premium rates. He noted 
that mortality has been less than 35 per cent 
of CSO on the special pool set up by his 
company for medically selected group perma- 
nent coverage. Mr. Anderson recommended 
that actuaries use the weekly Morbidity 
and Mortality report of the United States 
Public Health 


recent mortality data. 


Service as a source of very 


M. D. Miller, Equitable Society, described 
studies now being conducted by industry 
and NAIC committees toward preparation 


of a new group life mortality table. He 
noted that data used in the Intercompany 
Group Mortality studies should be expanded 
to include experience of companies which 
do not now contribute data. The actuarial 
reasonableness and public relations desira- 
population 
mortality rather than insurance experience 
was noted. 


bility of basing a group life table « 


S. W. Gingery said that the Prudential’s 
1958 loss ratios on weekly indemnity cover 
age were about 4% per cent higher than in 
1957 but that recent experience indicates 
that this was a temporary fluctuation. How 
ever, hospital claims experience in 1958 
showed an 8 per cent rise, and there is no 


sign of its settling back 


F. H. Holsten, New York stated 
that group accident and claim 
rates in 1958 were about 4 per cent below 
the level of the previous year, due entirely 


Life, 


sickness 


to drastic increases in premium rates. Claim 
had 


4 per cent in the past year, while surgical 


levels on hospital coverage risen by 
claim rates had remained unchanged. H. J 
Saffeir, Travelers, reported that substantial 
had 
accident and sickness loss ratio by 0.8 pet 
1958. 


rate increases reduced his company’s 


cent in 


Mr. Gingery and Mr. Holsten both noted 
substantial increases in cost of major medi 
cal coverage, but specific figures cannot 
be developed because of rapid changes in 
the coverage. 


(Continued on page 245) 
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“Debit Agents’’ Classified 
as Outside Salesmen 


lwo identical bills have been introduced 


by Frank Ikard 
Thomas B. Curtis 
that would 
sell insurance for 


(Democrat, Texas) and 
(Republican, Missouri) 
cause insurance salesmen who 
an employer, collect prem- 
iums or solicit new insurance to be treated 
ss for the employer. The 
H. R. 5390) 


salesmen 


as soliciting busine 
bills (H. R. 5122 


5122 and 

to licensed 
These bills 
(ID) of the Internal 
relates to the deduction of 


trade expenses of outside 


pertam 
msurance 
Section 62(2) 
Code, which 


business and 


would amend 


Re venue 


salesmen in arriv 


ing at adjusted gross income 


National 
Underwriters that the 
debit 


business ex 


It has beet reported by the 


Association of Life 


bills, if enacted into law, would allow 


agents to deduct all of thei 


penses from gross income, the same as self 
other outside 


employed and salesmen ar¢ 


now allowed to do. For a childless, married 
debit who 
has $400 transportation and 


it is estimated that $68.20 


$7,500 a vear and 
$500 ot 


agent earns 


business expenses, 


a veal could be saved on income taxes 


State Legislation 


Accident and Health Insurance 


South Carolina This bill 
estop health 
company which paid a claim pursuant to a 
Irom 


claim on the ground of a misrepresentation 
B. 1283 


would 
any accident and 
a subsequent 


policy denying to pay 


in the application for the policy. H 


Tennessee . . . A new law would not 
allow hospitalization benefits for tubercular 


patients who are hospitalized in a tax-sup 


What the Legislators Are Doing 


Insurance 


ported institution to be excluded in accident 
and sickness policies which provide cover- 
age for This law applies to 
both individual and group policies that are 
state. S. B. 120. Ap 


tuberculosis. 


delivered within the 
proved February 20, 1959 


Automobile Insurance 


California ... his state has re-enacted 


its vehicle code and amended its revenue 


vehicles. 
1959 


and taxation code 


\. B. 5. Approved 


relating to 


February 28, 


Chis bill 
$1,000 or a jail term of six 


both on any 


Illinois 
fine of $500 to 


would impose a 
months o1 person who feigns 
in connection with the operation 
intent of claim- 


an injury 
of a motor vehicle with the 
Ing compensatt f legal proceed- 


othe also applies to 


mgs or 


anyone who is conspiracy fot 


the above purpose. H 505 

House Bill 484 would 
satished claim and judgment fund and pro- 
vide that 


establish an un 


registers an 
state for the 
vear 1960 would be required to pay, in addi- 


every person who 


uninsured motor vehicle in the 


tion to any other prescribed fee, a fee of 
$16. It would further that each in- 
1960, a sum 


require 
on or before July 1, 
f its net direct 
1959 


surer pay, 
that would equal .5 per cent 


vritten premiums tor the year 


vehicl vould be 
adding Chapter 6A, to be 


security law It 


The state’s motor 
amended by 
financial 
that 
would be 


such 


known as the 
would 
lability 

vision that 


provide every motor vehicle 


policy subject to a pro- 
policy could not be can- 


celled or annulled, respecting any loss, by 


an agreement between the carrier and the 
insured after the insured lh; become re- 


sponsible for the loss. H 348 
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Maine Legislative Document 670 
would establish the motor vehicle financial 
It would provide that no vehi- 
registered within the state un 


accompanied by 


security act. 


cle cf vuld be 


less the application was 


proof of financial security which would be 


' 
a certificate of insurance, se- 


bond, deposit or qualification as a 


evidenced by 
curity 
self-insuret 


An unsatisfied claim and 
established by 


Michigan 
judgment 
S. B. 1080 


fund would be 
The bill also provides for its 
and administration. A 
uninsured motor vehicle be 
January 1, 1960, would be required 
in addition to othe pres¢ ribed 
Each insurer would be required 
to pay a sum of one half of one 
its net direct written premiums for the cal 
1959 


maintenance person 
registering an 
ginning 
10 pay a tee, 
fees, of $10 


per cent of 


endar year of 


It would be against 


West Virginia 
the public policy of the state for a 
or attempt to 


settlement of a 


pe rson 


to obtain obtain a release, 


compromise or claim for 
personal injuries from any person within ten 
after the injury \ compro 
settlement obtained 


1 be 


5 


days release, 


mise o1 which was 


within ten days after an injury cou 


le 
voided by the injured person. H. B. 4. 


Doing Business 


California Assembly Bill 1579 would 
provide for a retaliation of taxes, fines, obli 
gations or prohibitions imposed by the laws 
foreign country on Cali 
thei 


those imposed by 


of another state or 


fornia immsurers of agents Which are in 


excess of California on 


foreign insurers or their agents doing busi 


ness in the state 


Idaho ...A 


methods of 


new law establishes and 


defines unfair competition and 


deceptive acts and practices in the insur 
ance business. It prohibits any person from 


making, issuing or circulating any estimate, 
circular or statement that misrepresents thr 
advantages 
dividends or surplus 


B. 247. Ap 


policy, benefits or 
promised thereby or 
to be therefrom. H 


proved March 16, 1959 


terms otf a 


received 


Where it 
that an insurer has refused to pay an 
amount for which it is or may be liable 
within the time specified in the policy or 60 


Illinois appears to. the 


court 


davs, whichever is shorter, after a verified 
proof of claim has been filed, the court may, 
if it appears that the refusal was made with 
out reasonable or probable cause, treble the 
found by 


would 


and 


The bill 


loss established 


amount ot 


the court or the jury. also 


214 


provide for reasonable attorneys’ fees and 
reasonable expenses incurred in the prepa- 
ration and prosecution of the action by the 


insured. H. B. 369 


A commission would be established by 


H. B. 302 to study the feasibility of com 
pulsory motor vehicle insurance. 
\ contract of settlement, covenant not to 


sue, release of claim or contract to repre 


sent, regarding an injured person would be 
void if into within 48 hours after 
the accident occurred. H,. B. 189. 


entered 


This bill 
insurer or its agent to enter 
kind to provide 
away by 


Iowa would make it un 
lawful for an 
Into an agreement Ot any 


insurance protection, to be given 


any person, corporation o1 firm as an in 
ducement for or in connection with any sale 
services offered generally to 
this bill if it be 


with a 


Of property of 
Violation of 
comes law could be 
to $1,000. H. B. 435 


the public 


visited fine up 


Nebraska 


Ing taxes, 


\ retaliation law regard 


licenses, was approved 


ES; 1999. £ 113 


fines, 


February 


New Hampshire . . . Any insurer or 
the defendant or defendants 


may be properly named and joined as pat 
H. B. 205. 


underwriter of 


ties defendant Effective 60 days 


alter passage 


Oregon 


that provides that an 


\ provision in any policy 


insured 


must submit 
any of his contractual rights under a policy 
to arbitration is void as against public policy 


5. Bb: Si7 


Rhode Island 


a failure of 


An insurer that pleads 

and 
defense to any 
against the would be required to 
pay the death 
the person entitled to sue, the amount of the 
judgment against the 
of the judgment and reasonable attorneys’ 
provided, determined 
that the insured did not fail to assist o1 
insurer. S. B, 298 


assistance cooperation ot 


the insured as a action 
insured 
injured party, or in case of 
insured plus one half 


fees, however, it is 


cooperate with the 


\n insurer 
upon 


would be required to disclose, 
party or the 
ot death, the 


each of the 


request, to the injured 
person entitled to sue in case 
limits of hability for 


that may be set forth in the policy. S 


coverages 
B. 297 


South Dakota 


that an 


\ new law requires 


interest insured in property must 
effect 
however, it need not 
meantime. An interest in the 


(Continued on page 251) 
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How Much “Blood” May a Jury See? 


By ROBERT B. YEGGE 


Whether demonstrations or exhibi- 
tions of injuries and “gore” are admis- 
sible to the jury lies within the sound 
of the trial court. Mr. 
Yegge states that the court, in deter- 
admissibility, asks if the 
is relevant; if it is, will 


discretion 


mining 

evidence 
its admission do more harm to the 
cause of justice than rejecting it will? 


gURY AWARDS in 
e 


actions have 


personal injury tort 


steadily in 
As the 


ot demon 


been LrOWINg 


amount over the last few decades. 


awards continue to grow, the use 
evidence bec 


Accounts of $100,000-plus 


strative mes more 


yury 


Irequent 
awards in 
personal injury suits are frequently accom 
panied by reports of the ; 


ing trom 


plaintiff’s testity 


a stretcher, gory exhibits of injuries 


before the jury, and similar practices 


Che early English courts had no occasion 
admissibility of 


body 


evidence in tort 


to comment on the 


tated 


1 
21aSS 


ampu 


members of the preserved in 


jars as cases. Such 


ractices were considered either legally im 


or ethically reprehensible in former 


However, today, these practices are 


United 


considera 


being accepted in most courts of the 
\pparently, the 


States ethical 


1 Wigmore, Evidence, Vol. 1, Sec. 24 (3d Ed 
1940) 


How Much “Blood” May Jury See? 


The legal consider- 


nevertheless These 


tions have disappeared 


ations remain legal 


considerations have crystallized into a body 


f evidentiary rules those rules 


the rules 


which this paper refers. Tl are 


applied to the what is 


calle d 


The orth 


easily 


admissibility of 


“demonstrative evidence 


odox concept of evidence is 


explained. Evidence is produced by 


calling a witness to the asking 


} 


ri¢ 


stand and 


him questions. The verbal answers to t 


questions propouns are evidence 


lo I Sil | >On pt, | re is 2 dis 
tinct exception hi exception 1s what 
Wigmore 


real evidence 


Had « ” 
called autoptic proterence, or 


stated that “real 


physical illus 


evidence” refers to the direct 1 


which in 


oral 


tration ot before the court, 


whole o1 


1 1 
takes the place ot an 


Wigmore 


unique 


description by a witness.’ realized 


that this kind vidence was 


compared with concept of 


evidence Thus, h tate: hat autoptie 


proference was “not evidence However, 


autoptic profer 
\W izmore 


included, as autoptic proterence, “the pro 


he quickly moved to include 


ence im_ the law of evidence 


Issue; 


duction of a person who ‘olor is at 


t a person alleged t intoxicated, or 


incompetent, o be identical with another 


resemble another person 


and other objects connected 


pons, 


* Wigmore 1150 (3d 


Ed., 1940) 


Evidence, Vol . Sec 
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The author is employed by the law firm of 
Yegge, Bates, Hall & Shulenburg, Denver. 
He is currently serving as clerk of the 
Colorado Bar Association Ethics Committee. 


with a crime may be proved by production, 
as well as the clothing or mutilated mem- 
bers of the deceased, or the injured mem- 
bers of a plaintiff suing for compensation.” * 


This article deals with a specific aspect 
of Wigmore’s autoptic proference or 
evidence—the matter of the jury’s viewing 
the injured members of a plaintiff suing for 
compensation. The term “demonstrative 
will be used this 
aspect. Moreover, “demonstrative evidence” 
will mean, for purposes of this 
exhibitions before the jury of a plaintiff's 
injuries in civil personal injury cases. “Ex- 
will include direct Pa 
juries, medical dramatizations of the views, 
and medical testimony calculated to drama- 
When the term “demon- 
is used, it will have such 


real 


evidence” to distinguish 


article, 


hibitions” views of in 


tize those injuries 
strative evidence” 
specific meaning. 

Whether an an injury is 
called real or demonstrative evidence, the 


exhibition of 


evidence, it is 
trial. All evi- 
dence is objectionable either as to form or 
Objections which 


exhibition is evidence. As 


subject to exclusion from a 
substance as to substance, 
are of concern here, fall into three general 
classes: (1) evidence which is irrelevant to 
evidence which 
which is 


any issue in the case, (2) 
and (3) 


Each of these objections, as 


is immaterial evidence 
incompetent.* 
they relate to the admissibility of 


strative evidence, will be considered below. 


The that the 
body is to be exhibited is incompetent to 


demon- 


objection plaintiff whose 
as a witness does not appear to be 


Maryland 


testify 


a sustainable objection. In a 


case, a three-year-old plaintiff submitted her 


’ Wigmore, Evidence, Vol. 2, Sec. 1153 (2d 
Ed., 1923) 

‘Tracy, Handbook of the Law of Evidence, 
pp. 45 (1952). 

5 Yellow Cab 
Automobile Cases 620, 
546 (1944). 
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Company v. Henderson, 21 
183 Md. 546, 39 A. 2d 


body to the examination of the jury. The 
defense objected that the plaintiff was not 
competent, by statute, to testify in a judicial 
proceeding since she was only three years 
The trial court allowed the plaintiff 
to exhibit her injuries notwithstanding the 
objection to competency of the witness. 
The Court of Appeals of Maryland sus- 
tained the trial court’s ruling, stating that 
the plaintiff was called for exhibition of her 
injuries and not as a witness. The court 
explained: “The jury was entitled to make 
its own observations as to the nature of the 
injuries of the infant plaintiff. The 
that she was not called as a witness 
not alter the rule.” 


of age.° 


fact 


does 


Relevancy is required as a condition pre- 
cedent to the admissibility of demonstrative 
evidence. Wigmore, stating the rule of ad- 
missibility of autoptic proference, requires 
relevancy. He wrote: 


might be asserted ‘a 
priori’ that where the existence or the ex- 


ternal quality or 


“Accordingly, it 


material 
object is in issue or is relevant to the issue, 


condition of a 


the inspection of the thing itself, produced 
before the tribunal, is always proper, pro- 
vided no specific reason of policy or privi- 
lege bears decidedly to the contrary.” ' 


Wigmore continues, asserting the test of 
exclusion based on relevancy: “If, by some 
principle of Relevancy, a fact offered to be 
shown by Autoptic Proference is not admis- 
sible, because irrelevant, it cannot be shown, 
either in this or in any other way.” ' 

The cases likewise sustain the necessity 
for materiality in demonstrative evidence. 
W. R. Smith v. Ohio Oil Company® sets down 


®* Wigmore, Hvidence, Vol. 4, Sec 
Ed., 1940). 

7 Wigmore, 
Ed., 1940). 

510 Ill 


1151 (3d 


Evidence, Vol. 4, Sec. 1154 (3d 


App. 2d 67, 134 N. E. 2d 526 (1956) 
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the test that limitations on the admission of 
demonstrative that “the 
dence must be relevant and the use of the 
object actually explanatory. Sometimes the 
question of accuracy of an exhibit is perti- 


evidence are evi- 


nent, but this seems to be a phase of its 
explanatory function, since it may be mis- 
leading as inaccurate.” 


Therefore, a general principle can be 
Demonstrative evidence must meet 
the tests of relevancy and materiality. It 
appear that the test 


is important, as a general rule. 


stated: 


does not competency 

This general principle is subject to ex- 
ceptions, however. Furthermore, there exist 
addition to the traditional 
tests of relevancy and materiality. The re- 
this article is concerned with the 


other tests in 
mainder of 
exceptions to the general principle and in 
developing the additional tests which apply 
to demonstrative evidence. 

In discussing demonstrative evidence, some 
The 
demonstrative evidence 
The 


exhibition of the 


must be made 
situations in which 
is introduced form the 


classification 


classification. 
situations are as follows: 
plaintiff's injuries to the jury, dramatization 
of those injuries, and medical demonstra- 
tions calculated to dramatize the injuries 
Each of 
separately 


these matters will be considered 


Passive View of Injury 


where the 
injury to 
the jury for Chis 
is here called a “passive view of an injury.” 
This principle 
that 
material to the cas¢ 


Frequently, cases are found 
plaintiff will simply exhibit his 
visual 


their inspection 


practice is subject to the 
such exhibition must be relevant and 

Application of the relevancy and material- 
ity tests always resides in the discretion of 
the trial judge a diver 
sity of judicial opinion as to the extent of 
appellate interference with the trial court’s 
determination. The majority 
adopted the rule that 
applying 


However, there is 


discretionary 
of jurisdictions have 
the discretion of the trial court in 


the relevancy and materiality tests will be 


only in the case o 
The distinct minor 
appellate 


reviewed on appeal 


abuse of that discretion 
ity ol 
of the trial court’s discretion in applying the 


tests, as a matte! 


jurisdictions allow review 


relevancy and materiality 


ot course 


’8 Automobile Cases 1376, 6 Ill. App. 2d 388, 
128 N. E. 2d 352 (1955) 
1 32 Automobile Cases 464 


87 N. E. 2d 332 (1949) 


338 Ill. App. 287, 
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types of 


In support of the minority view that ap- 
pellate review automatically lies as to the 
trial court’s discretion, Illinois cases are 
abundant. In the case of Stegall v. Carlson ® 
the trial court had disallowed an exhibition 
of the plaintiff's knee. On appeal, the 
Second Appellate District of Illinois re- 
versed the trial court’s discretionary exclu- 
matter of course, stating that 
“appellant should not heve been deprived of 
this important part ot his 
language indicates that review “as a matter 
of right” is afforded, unrestrained by the 
test 


sion, as a 


case. This 
abuse-of-discretion 


Illinois in 
court’s dis- 


follow 
trial 


which 
review of the 


In the 
allowing a 


courts 


cretion as a matter of course, the tendency 
is to extend every opportunity to the plain- 
tiff for a view of his injury. It might be 
said that these jurisdictions are more inter- 
ested in sustaining the substantive principle 
that a plaintiff should have a 
“matter of right” than in 
procedural principle of review of discretion 


view as a 
sustaining the 


in all cases 


The cases suggest the former interpreta 
first glance. For example, in the 


Carlson case, the court stated: “A 


tion at 

Stegall 2 
party demonstrate the 
tent of the injury or the disability resulting 
and 
wound or 


may nature and ex- 


therefrom and it is common 


correct practice to exhibit the 
injury to the even 
dispute as to the fact 


Similar to 


jury, where there is no 
nature of the 
Pottet z 


an exhibit of the plaintiff’s 


and 
injury.” case is 
Demanes ® where 
leg, which was draining pus, was allowed by 
the trial court. The appellate court sus 
tained the that 


there was no abuse of discretion even though 


trial court’s action stating 


there was no controversy as to the extent 
of plaintiff's injury 
Court of Illinois 
trial court’s 
the plaintiff's rupture even though the ex 
: and its 


controverted by the de 


Likewise, the Supreme 


refused to reverse the 


action in allowing a view of 


istence of the nature and 
extent, 


fendant.’ 


rupture, 
were not 


Notwithstanding the possible 


tion that 


interpreta 


the above authorities establish a 


ht in the plaintiff to exhibit his injuries 


to the jury in all cases, the rule must be 


View, as a matter of 


not be established 


otherwise right, can 


under the above 
mnisicle re d 


absolute right to 


cases 


when those cases are ce carefully 


If there were an such 
1Chicago & Alton Railroad Company v 


Clausen, 173 Ill. 100, 50 N. E. 680 (1898). 





tests for admissibility 
and 


would not need to be applied. 


view, the customary 
materiality ) 


However, in 


of evidence (relevancy 


the above cases which suggest the absolute 
right, the tests of relevancy and materiality 
are carefully applied. For example, in Stegall 
v. Carlson, the court carefully satisfied itself 
that 
rial by saying that the plaintiff “testified as 
to his his knee, 
corroborated by medical testimony as to the 
leg, the and the 


the remaining cases above satisfy these tests 


the exhibition was relevant and mate- 


limited use of and he was 


knee ankle.” * Similarly, 


In summary, at least one jurisdiction 
(Illinois) provides appellate review of the 
allowing or dis 
matter ol 


Doubts are resolved in favor of the 


discretion in 
injuries as a 


trial court’s 


allowing views of 
cours¢ 
event, the view must be rele 


view. In any 


vant and material. However, relevancy and 
materiality are not effected by the fact that 
the nature and extent of the injury are not 
the defendant; that the in 


matter of the litigation 


controverted by 
jury is the subject 


is sufficient to meet the relevancy and ma 


teriality tests 


That the discretion of the trial court will 


be reviewed only in the abuse ot 
Most 
jurisdictions appear to apply this principle 
Furthermore, the Fourth Appellate District 
of Illinois has adopted this position. Stating 
the orthodox and distinguishing the 
minority position, the Fourth Illinois Appel 
in Howard v et al 


case ot 


discretion is the orthodox position 


rule 


late District wrote, Gulf 


“The 


the position that a plaintiff has a 


second appellate district has taken 
right to 
and that it is reversible 


exhibit his injury, 


This court has not gone 


Whether it be called 


demonstrative, in our 


error to prohibit it 


to that extent real 


evidence o1 opinion 


the rule is the same: it is primarily in the 


discretion of the trial judge whether to pet 


nut the exhibition.” 


Likewise, the federal courts in the Sev 
enth Circuit adopt the orthodox rule, 


“The 


|demonstrative| evidence is largely 


using 


similar language: admissibility of such 
within 


the discretion of the trial judge.’ 


In reviewing the discretion of the trial 


court, the exhibit 
Phese¢ 


extent of the 


appellate court tests the 


for relevancy and materiality tests 


are met if the nature and/or 


' Cited at footnote 9, at p. 353 

"% Howard v. Gulf, Mobile and Ohio Railroad 
Company, 13 Ill. App. 2d 482, 142 N. E. 2d 
825, 828 (1957) 

™ Stedlack v 
F. 2d 116 


General Motors Corporation, 253 
117 (CA-7, 1958) 
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plaintiff's injury are the subject matter of 
the suit. For example, a wife was suing for 
loss of support as a result of injuries sus- 
tained by husband. The husband, not 
a party to the suit, was allowed to exhibit 
his maimed hands and feet (partially ampu- 
tated). The appellate court sustained the 
trial court’s ruling allowing the exhibit, say- 
ing 


her 


“Plaintiff was suing for injury to het 


means of support, and the extent of that 


injury depended upon the extent to which 
the husband’s ability to labor and earn money 


had been impaired. There 
which the 


disability 


Was no 
and 
made so 


way 1 
extent of his 
clear to the 


exact nature 
could be 
apprehension of 
him before them, and letting them person- 


ally see and examine him.” * 


the jurors as by placing 


Similarly, a plaintiff was allowed to have 
his collar removed to demonstrate that, upon 
its removal, the plaintiff's head shook and he 
The ap- 
pellate court found no abuse of discretion in 
the trial this 


SaVing 


groaned and made sounds of pain. 


court’s allowing exhibition, 


there was involved a mental 
a layman, might mean 
that the plaintiff would overcome his illness, 


illness, if he but 


“In this case 
problem which, to 
or fancied 
mind to. it He 


Cc llar, WW hicl 


made up his 
court 
look 
was no broken back, or frac 
We are of the 
circumstances, the 
permit the jury 


was in wearing a 


heavy would uncomfort 
able, yet there 
vertebra in evidence 
that, under the 


judg 


tured 
opinion 
trial 
to have 


could properly 
his ailment, the 
better to understand what would happen, 
and might be 


their own view of 


sham.” 


Last, the Vanderschied 
states that exhibitions are proper as tending 


whether it real or 


court in Fatwre v 
to show the extent of the resulting pain and 
suffering of an injury 


In summary, in most jurisdictions, views 
of an injury le within the sound discretion 
of the Only 
of that will an 


trial court in the case of abuse 


discretion appellate court 


pass on the admissibility of this evidence 


In all jurisdictions, another test is applied 
in allowing or disallowing a view. The ques 


tion is asked: Does its probative value out 


weigh the danger of prejudice arising from 


the nature of the exhibit?’ Stated differ 


Faivre 1 Manderschied, 177 
N. W. 76, 78 (1902) 
" Cited at footnote 13 
Cited at footnote 15 
See Garment, ‘Real 
Abuse,’’ 14 Brooklyn Lau 


Iowa 724, 99 
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“ 

As a rule of thumb, Mr. Yegge writes, 

the courts weigh the explanatory value 

of an object against its possible emo- 

tional effect, with no flat rule that 

a gruesome object cannot be used. 
a 


ently, this test is called “auxiliary probative 


policy “that, conceding relevancy, to ac 


cept the evidence will do more harm to the 


cause of justice than rejecting it will.” ” 


\ll courts apply this test of possible prej- 


idice Even in the case of Stegall z 


in which an “absolute right” of view was 


suggested, the court recognized the possible 


prejudice problem. The court said that “an 


the purpose ol 


is prop 


attempt to exhibit scars for 


inflaming the sympathy of the jury 


erly prevented.’ 


In applying the test, the courts first look 


1e exhibit 


the nature and l 
» determine 


importance ot t 


he 
its probative value. Thereatte 


matter of possible prejudice 


hese two factors are weigh 


termine the admissibility of the view 


f this procedure follow 


Vanderschied 


he plaintiff wife was suing for loss 


examples 
In the case of Fawr 


port by reason of an injury to her husband, 


whose limbs were partially amputated. Tl 
sustained the tr 


f th badly 


ial court in allowing 


limbs of tl 


court 


view mutilated 


‘It is inevitable, perl 


ld 


should 


husband, stating 


evidence of this nature 


human sympathies, 
incidental effects do 


idence vhich is ot 


he court determined thi 
ff the view was great: tl 
that the 


nature and extent ot 


ie 


essential, for the reason 


Was 
could 


the disability of the 


know the exact 


husband. The probative 


value outweighed the possible prejudice whicl 


the tather of at 
it plaintiff had been allowed to take the 


witness stand with his child in his arms. He 
hereupon had begun to remove the clothing 
mm the child, presumably to allow a vi 
| hild’s injuries. Tl removing of the 
Tracy, work cited at footnote 4, at 
Cited at footnote 9, at p. 353 
1 Cited at footnote 15 
Butez v. Fonda, Johnstown & Cloversville 
Railroad Company, 20 Mise Rep 123 5 


N. Y. S. 808 (1897). 
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p. 338 


child’s clothes had produced wild screams 
Che appe llate court, 
for allowing 
tend 


foot 


of pain from the child 
the trial court 
“Where the 


exhibition of an 


which reversed 
direct 


injured 


this exhibit, said 
ency of the 
was to arouse the prejudices and inflame the 
jury such exhibition 
trial.” In 
possible pre judice outweighed the probative 


passions of the 


requires a new this case, the 


value of the view 


Holste 


sustained t trial 


the appellate court 
court’s discretion in 
allowing the plaintiff’s leg 
attendant brace to the The 
satished itself that the Was 


it found that the probative 


display of the 
and its jury 


court first view 
relevant; then 
value outweighed its possible prejudicial et- 

*t. It stated the rule that no display would 
be allowed which would prejudice or unduly 
jury. It then 


arouse the sympathy of the 
| display 


found that in the case before it the 


would not hz that effect 


reasoning for the 
Ellison, in 
way ¢ 


The re¢ 
possible Judge 
Conway 7% etropolitan Street Rat 


pany, 


‘A detendant, in an action for damages 


many unavoul 


1 
makes it only the 


personal injury, suffers 
able disadvantages, 
those 


more necessary to sl him trom 


which may be av Che maimed, the 


widow, and tl rphan draw strongly enough 
of jurymen without athrmative 


use sympathy. Human nature 


artificial aid in this respect 


possible-prejucdice 
‘The possibility that 
be unpleasant ot 
but should 
against the pos 
Pe In support 
Howard v. Gu 
map m\ et 
plaintiff wore 


witness stand 


to ronstré tl injury 


essential 


e exhibit w: | d notwithstanc 


unpleasantness or gruesomeness. Similarly, 
8 Automobile Cases 368 8 

Cases 1059, 295 S. W 2d 135 (1956) 
‘161 M. A. 461, 143 S. W. 516, 517 
Cited at footnote 13 


Automobile 


(1912) 





in People v. Hobbs,” the preserved uterus ot 
a victim was displayed to the jury. The trial 
court’s discretion in allowing this view was 
not found in abuse because such was 
a proper aid in understanding the injury. 
As a rule of thumb, the courts weigh the 
explanatory value of an object against its 
possible emotional effect, with no flat rule 
that a gruesome object cannot be used.” 


view 


Dramatizing View 


Some zealous plaintiffs’ attorneys find a 
mere exhibition of an injury ineffective for 
their Furthermore, some injuries 
cannot be fully viewed in a passive manner. 
“dramatized” 
category fall 
injured 


purposes 
Therefore, such injuries are 
before the jury. Under this 
such practices as manipulation of 
limbs before the jury, testimony given from 
and exhibition of amputated 
members preserved in glass jars. 


stretchers 


The same tests for admissibility are ap- 
plied to this type of demonstrative evidence 
as are applied to passive views of injuries. 
The requirement of relevancy and material 
exhibitions 
court, and 


are at 
the 


ity dramatized 
the of the trial 
possible prejudice test applies. 


remains, 
discretion 


The authorities are in accord in requiring 
relevancy in dramatized views. For example, 
in Happy v. Walz,* a physician was allowed 
to manipulate the limbs of the plaintifi 
within three feet of the jury. The court sus 
tained the trial ruling allowing this 
demonstration such demonstra 
relevant and material to the in 
the case. The court “A mere demon 
stration of the nature and extent of plain 
tiff’s injuries is not in and of itself improper 
or prejudicial in a personal injury suit. The 
nature and extent of the plaintiff's injuries 
are essential to his proof and necessary fot 
the jury’s determination.” Likewise, an 
Oklahoma court allowed a physician to in- 
sert needles in the hand of the plaintiff to 
that there was numbness in the limb, 


court 
by finding 
tion issues 


said 


show 


saying 


“A demonstration by an injured person in 
the presence oO! a jury by a physical act tor 
the purpose of illustrating the 
extent effect of an injury, which goes 


showing or 


or 
further than a mere passive exhibition of an 
injured member or portion of the body has 


779 


*6 People v. Hobbs, 297 Ill. 399, 130 N. E. 773 
(1921). 

7 W. R. Smith v 
footnote 8, at p. 531. 
* 20 Negligence Cases 134, 
(1951). 


Ohio Oil Company, cited at 


244 S. W. 2d 380 
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been allowed in numerous instances where 
the court has itself the pro- 
priety of such practice in light of the facts 
presented.” ™ 

It said that difficult make bad 
law; Missourt, Kansas & Texas Railway Com- 
pany of Texas v. Lynch™ is no exception. 
Here, after 
burned 


satisfied ot 


cases 


Is 


a physician inserted pins into, 
with matches, the legs of the 
plaintiff, the same physician forcibly re- 
moved the plaintiff's crutches from him, 
allowing the plaintiff to fall; the physician 
caught the plaintiff before he hit the floor. 
The appellate court sustained the trial court’s 


and 


sanction of this exhibition, stating that all 
of the above allowable 
showing the nature and extent of the plain- 
tiff’s injuries. A contrary result was 
tained in Willis v. City of Browning™ 
similar facts. The plaintiff was relieved of 
her crutches by her counsel and allowed to 
walk around the courtroom, before the jury, 
showing the extreme difficulty of movement 
tor 


practices were as 
ob- 


on 


The appellate court reversed for 
allowing this demonstration. 


her 


As to materiality of a dramatized view, 
two involving the introduction of 
amputated members of the body preserved 
the ot the 
materiality requirement other hand, 
in a New 


cases 


necessity 
On the 
York case, a glass jar containing 


in glass jars show 


the preserved, amputated foot of the plain 
ground of 
The plain- 
loot Was 
showed the size of 


tiff child was disallowed on the 
materiality, among other reasons 
tiff urged that the 
material inasmuch as it 
the foot and the 
in the trolley 


preserved 


burns which were sustained 
accident. The appellate court 
that it could find fact 
would introduction of this 
piece of demonstrative evidence, and dis- 
allowed it On the other hand, the Cali- 
fornia Supreme Court was likewise 
with the problem of admissibility of a glass 
jar the amputated, 
hand of the plaintiff. In this case, the plain- 
tiff, who had operated the defendant’s ma 
chine, which letters 
boxes, alleged that the machine was defec- 
the metal letters 
of the machine caught his hand in the ma 
chine, amputation. The de 
fendant denied that the accident had happened 


concluded no issue 


which sustain 


faced 


containing preserved 


stamped on wooden 


tive, as a result of which 


necessitating 


in the way in which the plaintiff described 
it. The trial court allowed this exhibit, and 


99 


“se 


2d 


* Wilson and Company, Inc. v. Campbell, 
Automobile Cases 858, 195 Okla. 323, 157 P. 
465, 467 (1945). 
” 40 Civ. 593, 90 S. W 
1143 S. W. 516 (1912) 
2 Rost v. Brooklyn 
pany, 10 App. Div. 477, 


511 (1905). 


Heights Railroad Com- 
41 N. Y. S. 1069 (1896). 
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the appellate court sustained that ruling, 
“The preserved hand, however, 
showed a streak of ink along it, and was 
admissible as tending to show that it had 


in fact passed under the stencil.” ® 


saying: 


As with a mere passive View of an injury, 
dramatized views are subject to the discre- 
tion of the trial court. In Willoughby et al 
v. Zylstra et al., a medical witness was al- 
lowed to manipulate physically the plain- 
tiff's neck, which caused the plaintiff to 
cringe, twist and register much pain. The 
appellate court sustained the trial court’s 
“The reception of evidence 
by way of demonstration, like that produced 
by experiment, lies primarily and largely in 
the discretion of the trial and it 
would only be in case of a plain abuse of 
such that an appellate court 
would interfere.” “ Likewise, in sustaining 
the trial court’s allowing a doctor to use a 
needle on the plaintiff to show that there 
was numbness in 


actions, saying 


court; 


discretion 


the plaintiff's neck, an 
that “the permitting 
of an injured person to demonstrate before 
the jury 
the trial 
an abuse thereof 


Oklahoma court said 
within the discretion of 
and there has 
judgment for the injured 


is largely 
court unless been 
person will not be reversed because of such 
In explanation of the dis 


cretionary principle, a Missouri court stated 


demonstration.” 


“The question was largely a matter for the 
sound trial which 
was in a better position to judge the effect 
The Missouri court 
was considering a physician’s manipulation 
of the plaintiff's injured members 

Whether 
dramatization of injury, 
right 
unknown, for 


discretion of the court, 


of the examination.” 
“absolute right” of 


in any jurisdiction, 
Steg Wl 


there is an 
analogous to the suggested in 
v. Carlson," is there are no 
cases to be found in point. 

Dramatized views remain subject to the 
test which prohibits exhibitions calculated 
to inflame or prejudice the jury—the pos 
sible-prejudice test. The procedure for ap 


plying this test is the same for dramatized 


views as it is for First, the 
value 
For example, in 
Gorge Motor Coach 
trial court had 

involved the plaintiff’s removing her glass 


eye in the presence of the jury—the 


Passive views 


probative of the exhibit is analyzed 


} 
wmota 


System, Inc. et al., the 


exhibit wh 


Bowerman v. ( 
allowed an 


natural 
eye having been removed as a result of the 


accident sued upon. ‘The reviewing 

* Anderson v. Seropian et al., 147 Cal. 201 
81 P. 521, 527 (1905). 

%5 Cal. App. 2d 297, 42 P. 2d 685, 687 
(1935) 

» Wilson and Company, Inc 
cited at footnote 29. 
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Campbell, 


Dramatized views remain subject to 
the test which prohibits exhibitions 
calculated to inflame or prejudice the 
jury—the possible-prejudice test. The 
procedure for applying this test is 
the same for dramatized views as it is 
for passive views, Mr. Yegge states. 


“It is within the discretion of the trial 
court, with due regard to decency, to permit 
the plaintiff in injury 
exhibit her injuries to the jury in order to 
show their extent or to enable the surgeon 
to demonstrate their nature and character.” * 
\lso, the possible-prejudice 
analyzed. In the 
removal of the 


said: 


a personal case to 


question is 
above case, involving the 
plaintiff's 
court continued, quoting from another case 
“Undoubtedly sucl 
pathy] was the tendency 

as entitled to make the 


glass eye, the 
[exciting pity and sym- 

But if plaintiff 
showing, such re- 
sult can only be regarded as an unavoidable 
Here the probative value 
which 


consequence 


utweighed the prejudice 


possible 


would result 


admissibility 
body in glass 


lhe two cases involving the 
of preserved members of the 
examples of applying the 
possible-prejudice test. In the case of An- 
Seropian et al.” where the preserved 
was allowed as showing marks of ink 


jars again offer 
derson 7 
hand 
to sustain the plaintiff's fact issue, the court 
found the probative-value consideration com- 
exhibit without 
prejudice it would un- 
doubtedly produce. On the other hand, in 
Rost v. Brooklyn Heights Rail- 


ympany, where the 


pelling, and allowed the 


consideration of the 


the case of 
road C preserved am- 
putated foot of the plaintiff child was offered 
without 
justincation, the 


significant probative evidentiary 
prejudice test was 
doing, the New 

‘ourt reversed the trial court’s action 
allowing the ‘The direct 
ndency of the foot was to arouse 


prejudice 


possible 


ully applied. In so 
exhibit, saying 


and inflame passions of the 


resentment against the 


This 


legitimate 


mto angry 


r of the condition 
purpose 


have 


mustortune 


overbalanced any 
| 


for which exhibition might been 


made.” “ 
* Happy wv. Walz, cited at footnote 28, at 
p. 383. 
Cited at footnote 9 
8 132 Ore. 106, 284 P. 579 (1930) 
% Cited at footnote 33 
* Cited at footnote 32 





Summarizing the nature and object of the 
possible-prejudice test, a Missouri court, in 
allowing a physician to demonstrate a plain 
tiff’s injury by manipulation of the plaintiff's 


limbs, stated: 


“A mere demonstration of the nature and 
extent of plaintiff’s injuries is not in and of 
itself improper or prejudicial in a personal 
injury suit It is improper only when 


such demonstration exceeds the legitimate 
purposes and would unduly elicit sympathy 
and prejuglice in plaintiff's favor to a degree 
that tend to 


siderations required of the 


minimize Other con 


jury. If 


would 
such 
examination in the presence of the jury 
would expose ghastly wounds, hideous de 
formities or would elicit cries of pain by the 
plaintiff, or induce pitiful attempts at locomo 
tion, or otherwise would dramatize plaintiff's 
injuries in a manner calculated to inflame 
the minds of the jury, then such demon 


; ara 
stration becomes prejudicial and improper 


\ related 


tized 


drama 
Irom a 


matter in considering 
that of 


Such practice is treated the same 


views 1s testifying 
stretcher 
as all other dramatized evidence; it is sub 
ject to the relevancy, materiality and prejudice 


tests 


It is universally granted that the plaintiff 
has a right to testify to relevant and ma 
issues in his own tort action, even 
plaintiff may be 


The real problem connected wit! 


terial 
though the 
stretcher 

this 
inflammatory or prejudice test 


confined to a 


practice is in the application of the 


from a stretcher is not preju 
inflammatory in itseli—that is, it 
relevant and material testimony can be 
given only from a stretcher by a plaintiff, 
However, 


‘Testimony 
dicial or 


this practice is not improper 
there is a possibility that the plaintiff would 
fact, he 
stretcher 


testify from a stretcher when, in 
could come into court without the 


This deception is considered prejudicial 


Holyoke Street 
Was a dispute between thie 


In Blanchard 7 Railway 
Company, there 
parties as to whether the plaintiff's injuries, 
plaintiff to a 
pretended. The re 


“with the op 


which allegedly confined the 
stretcher, were real or 
viewing court recognized that 
portunities for deception as to her condition 
that might be afforded by a reclining posi 


tion upon a stretcher in the court room,” 


the plaintiff must prove to the trial court 


the injuries did in fact confine the plaintiff 


*! Cited at footnote 28, at p. 383 

2186 Mass. 608, 72 N. E. 94 (1904) 

“ Corley v. New York & Harlem Railroad 
Company, 12 App. Div. 409, 42 N. Y. S. 941 
(1896). 
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The trial court having re- 
ceived no such proof by the plaintiff, the 
plaintiff was not allowed to testify from 
the stretcher, the appellate court saying: 
“In the absence of any finding of fact by 
the judge in favor of the plaintiff repre- 
sentatives, or of anything to show that the 
plaintiff was unable to walk into court, it is 
plain that the exception to the denial of this 
motion is not well founded.” ® 


to the stretcher. 


Furthermore, the use of the above device 
which, in fact, works a deception is grounds 
New York case, the 
courtroom, crutches 
unnecessary. A 
this fraud.” 


for a new ‘trial. Ina 
plaintiff used, in the 
which were in fact 


trial was awarded for 


Tle W 


Medical Demonstrations 


In this demonstrative evi 


dence falls the use of skeletal models and 


category oft 


re-enactments ot operations in connection 
with medical testimony, Such medical dem 
onstrations are subject to the same tests as 
above described: relevancy, materiality and 


possible prejudice 


lhe tests of relevancy and materiality are 


severely enforced on medical demonstra 


tions. In a Missouri case, a physician was 
a scalpel and asked to demonstrate 
to perform a laminectomy. Although 


it was witness 


eiven 
how 
suggested by the medical 
that a laminectomy might be 
performed on the plaintiff, no such opera 
tion was ever performed on that plaintiff 


lhe appellate court reversed the trial court 


successfully 


for allowing this demonstration, saying 
“The instant record presents no controverted 
fact issue regarding the performance of a 
laminectomy, and we think there was no suffi 


dramatizing a laminectomy 


a4 


cient 
before the 


reason tor 
jury.’ 


On the othe medical 
tions which are 
Illinois 


plaintiff 


hand, demonstra 
relevant are allowed. In an 
casé.” a witness for the 
permitted to use a plastic 
skeleton to assist in his explanations \p 
the appellate court 
explained that it appeared “that the model 
Was not 


medical 


was 
proving of this practice, 


at all during the physician’s 
found, 
tions performed, methods of treatment, etc 
Not until he proceeded to 
condition of 


used 


testimony as to injuries he opera 
describe the 
the plaintiff was the 
This involved the pelvic 


(Continued on page 272) 


present 


model exhibited 


“Taylor v. Kansas City Southern Railway 
Company, 364 Mo. 693, 266 S. W. 2d 732, 736. 

* W. R. Smith v. Ohio Oil Company, cited at 
footnote 8. 
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Shall We Modernize 


Occupational Disease Laws? 


By ASHLEY ST. CLAIR 


This article discusses and compares the workmen’s compensation 
laws of the several states, and what protection these laws give 
to workers and their families against wage loss for disability or 
death from occupational diseases. Mr. St. Clair emphasizes that 
the problem of radiation hazards and injuries be kept in mind 
when analyzing the adequacy of occupational disease provisions. 
His speech was presented before the Annual Convention of the 


International 


QINCE 1949, industrial research, particu 
larly in the fields of chemistry and 
physics, has proceeded at a constantly ac- 
New 
in the field of chemical manufacturing have 


Many of 


to new 


celerating pace. industrial processes 


been developed. these processes 


involve disease hazards 


The 


ments in 


exposure 


most dramatic and exciting develop 


science and industry have been 


in the field of nuclear energy. To industrial 


accident specialists, radiation is not a new 


hazard. Many radiation-injury cases caused 
by exposure to X ray or radium have 
them. Prior to 1946, 
the radiation hazard in private industry was 
confined entirely to X-ray 
to the use of 


been process¢ d by 


almost installa 


tions, radium and its de- 


rivatives, to mining of radioactive ores, 


to reactors and other nuclear facilities 
United States 


and 
owned by the 


In 1946, when most torms of nuclear en 


ergy were still a federal government monop- 


1 
| Atomic Energy Commission started 


the distribution 


a. the 
of radioisotopes for use in 
industrial processes, in research and in medi 
5,000 licensees’ ot 
the commission were using radioisotopes fot 
Atomic Energy Act 


practical 


cine By 1956, close to 


these purposes Phe 
1954 ended, for 
federal 


purposes, the 


monopoly in nuclear energy; it 
No. 148, 


Energy Commission, 


United States 
December 31, 1956 


1 Release Atomu 


Occupational Disease Laws 


Association of Industrial 
Commissions on September 9, 


Accident Boards and 


1958, in Seattle, Washington. 


private business, 
institutions of 
For 
because of the 
required for building 
of private 
field 


persons 


permits the operation by 
educational 


almost every kind of nuclear facility. 


research and 


many principally 
substantial 
nuclear 


reasons, 
expense 
facilitic x the progress 
organizations in the nuclear-energy 


has not been so rapid as some 


had hoped when the 1954 act was passed. 


Nevertheless, radiation exposure in private 


industry, in hospitals, in universities and in 


private research laboratories has increased 


many times in the past years and will 


continue to increase lhe comprehensive 
vear by the Atomic En 
of the International As 
Industrial Accident 
and Commissions, togethe1 
report, 


there is a_ radiatio 


report filed last 
ergy Committee 
sociation ot Roards 
with the exhibits 
that 


industry 


attached to that make cleat 
hazard 

in every oO of our states.? It is certain 
that that hazard hi ine 
during the 


information with 


reased in almost 
past 12 months. 
respect to Cana 
available to me, but I 


every state 
\ccurate 
da was not know 
of industrial exposures in 


bec, and I 


topes mm 


Ontario and Que 
suspect that uses of radioiso 
research and 
the United 


erefore, that the 


Canadian industry, 
medicine are abreast of those i 
states It is certain, tl 

‘Report of IAIABC Atomic Energy Commit- 
tee for 1957'’ (Clay Shackelford, chairman) 
IAIABC Proceedings—1957, Bulletin 195, United 
States Department of Labor 
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Ashley St. Clair is counsel, Liberty 
Mutual Insurance Company, Boston. 
He is a member of the Council, Section 
of Insurance, Negligence and Compen- 
sation Law, American Bar Association. 


radiation-injury problem is of increasing 


concern to industrial-accident specialists 
have 
measures 


A number of 
special and unusual 
to insure that workers injured by exposure 
to radiation get workmen’s compensation 
benefits. These proposals are as follows 


persons proposed 


necessary 


(1) The problem is so complex that only 
the federal government can solve it. Hence, 
government should 
over radiation 
by employees of government 
and of Atomic Energy Commission licen 


sees. 


the federal assume Jju- 


risdiction injuries suffered 


contractors 


(2) A person suffering a radiation injury 
or one who has been exposed to excessive 
without 
should receive special compensation 


amounts of radiation 
injury 
benefits beyond those afforded workers sut 


fering injuries from other causes 


symptom ot 


(3) Whatever compensation law may be 
applicable, that law should 
visions necessary to make 
worker suffering from a 
injury receives the 
ment required in such a case 


contain pro 
certain that a 
serious radiation 


special medical treat- 
(4) Because 
itself 
posure, every 


radiation injury 
until many years after ex 
compensation law applicable 
to radiation injury should contain a special 
statute of limitations 
that 
None of us 
jective 


may not 
manifest 


applicable only to 


injury. 


will quarrel with the ob 
persons are 
complish—namely, to make certain that a 
worker who suffers a radiation injury gets 
adequate compensation benefits, 


medical treatment as he 


these seeking to ac 


including 
such requires, 
The remedies they propose, however, are in 
drastic and in other 


some respects too 


respects too narrow. 

It is not advisable to give 
the federal jurisdiction 
claims for radiation injury 
limited workers. 
tion laws of a number of 


afford an adequate 


necessary O1 
ovel 
suffered by a 
The 


States 


government 
class of compensa 
already 


remedy for radiation 


’ California, Florida, Kentucky, Louisiana, 


Massachusetts, Michigan, Missouri, New York, 
Rhode Island, Tennessee, Virginia, Washington. 
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state of Massachu- 
setts, a worker who suffers such an injury, 
even if it does not emerge until 20 years 
after exposure, is entitled to compensation 
benefits, including whatever medical and 
hospital care he may require during his 
lifetime. There is no good reason why 
a man who suffers a radiation injury should 
receive compensation benefits in excess of 
given another man who suffers an 
equally disabling injury from trauma or 
disease. To the extent that any compen- 
sation law does not assure skilled medical 
and hospital care to a worker who suffers 
serious injury, that defect should be cured. 
To the extent that any compensation law 
does not afford an adequate remedy for any 
occupational disease, that law should be 
amended. The amendment should not be 
restricted to radiation injury but, rather, 
should include every occupational disease. 


injury.” In my own 


those 


Two effects of exposure of man to radi- 
mention here because they 
raise unusual problems in handling work- 
claims. First, the ef- 
fect of repeated exposure to small amounts 
of radiation, each one of which 
within the so-called “permissible 
is cumulative, with the result that 
repeated exposure may disability. 
Second, a radiation injury may not become 
manifest until many years after exposure 
These effects, however—disabling injury 
after long-repeated exposure and long-de- 
layed after exposure—are not 
peculiar to radiation injury or novel to in- 
dustrial-accident specialists 


ation deserve 


men’s compensation 


may be 
dose,” 
such 


cause 


emergence 


Silicosis is per 
haps the most common, and certainly the 
best known, of those diseases which result 
from repeated exposures over a period of 
long-delayed 
disablement after exposure to compressed 
benzol, 


fluorine, 


time to a harmful substance. 


beryllium, cadmium, 
and other metals and 
Any occupational 
(lisease caused by repeated exposures to an 
injurious condition and 
may be 


air, arsenic, 
chrome, 
chemicals is common. 
whose emergence 
long delayed after exposure pre 
sents problems similar to those posed by 
radiation injury. 
be kept in 
cupational disease provisions of our work 


These pre yblems should 


mind as we analyze the oc 
men's compensation laws and what changes 
in those laws are necessary to secure work 
men’s workers 
suffering from occupational disease. 


compensation benefits to 


In each of six general areas, legislative 
action is i 


necessary in some _ jurisdictions 
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to bring the occupational disease provisions 
of all of our workmen’s compensation laws 
to the standard required by a modern in 


dustrial society 


(1) In view of present-day disease haz 
industry, and particularly of the 
increasing radiation hazard, should not every 
jurisdiction under a 
proper definition, every occupational dis- 


ards in 


make compensable, 


ease’ 


(2) Should not whatever time limitation 
is applicable to an occupational 
claim run from the date of disablement or 
other positive manifestation of disease? 


disease 


(3) Should not the last of several suc 


insurers of the same employer be 


due for 


CC ssive 


liable for all of the compensation 


an occupational disease caused by long- 


continued exposure during the successive 


periods of coverage? 


established 
due to 
employment of several 
should liability for 
compensation be prorated against each such 
should the employer in whose 
claimant injuriously 


(4) In a where it is 
that an 


exposure in the 


Case 


occupational disease is 


successive employers, 


employer or 


service the was last 


exposed be solely liable for all compen 


sation due? 


(5) Should not all of our workmen’s 


compensation laws provide medical benefits 
for the time and in the amount adequate 
to provide the medical and hospital care 


necessary in radiation injury and _ other 


serious occupational disease cases: 


(6) Should the law of each of our work- 
men’s compensation jurisdictions and reg 


lations made pursuant to that law require 


an employer with a radiation hazard 


observe proper satety precautions and t 


keep an accurate record of what employees 


and to p 


are exposed to radiation, | 


badges, films and other information neces 


sary tor the satety ot his employees and 


lor the 


compensation on acct 


orderly handling claims 


unt of radiation injury 


Only the last of problems above 


stated is peculiar nucleat 
energy by private 
matic development of nuclear 


cluding the bomb, during the 


years, With attendant publicity, should 
blind us to, but 
highlight, the fact that a 


orkmen’s 


rather should ser 

detect In a 
compensation law such as an 
unfair and unrealistic limitation of the 
exposure a disease 


within which after must 


emerge, to be compensable—will probably bat 


recovery in many more industrial poisoning 


Occupational Disease Laws 


While we are 
few 


radiation 
problems ot 


than 
considering the 
thousand workers exposed to radiation as 
they go about their daily tasks, let us not 
forget the per- 
sons who are exposed every working day 
to industrial poisons and harmful dusts. 


United States 
are all occupational diseases compensable. 
In one of jurisdictions there 
occupational disease law 

the employer is presumed to accept unless 
he affirmatively rejects it. In two states an 
affirmative election by an employer is nec- 
wishes to provide workmen’s 
employees 


cases cases. 


those 


hundreds of thousands of 


In only 32 jurisdictions 


is a 
which 


the se 


separate 


essary if he 
compensation benefits for his 
suffer occupational disease. In 
Virginia, the law permits an 


employer to reject complete coverage for 


who may 


one State, 
occupational disease and elect to be liable 
only for the listed in a schedule. 
In each of 19 United States jurisdictions, 
only those listed in 
one of 


dise AsSCS 


occupational diseases 


a schedule are compensable In 


these states, Tennessee, the compensation 


limited num- 


once 


law provides benefits for a 
ber of diseases specific d in a schedule; 
again, to provide complete protection, the 
These 
extreme to. the 
\labama, 


occupational 


employer must so affirmatively elect 
schedules run from one 
other Texas lists 46 diseases 
at the other end, St only 


pneumonoconiosis these schedules 


1 


include a definition designed, it is to be 
presumed, to include all f ot radiation 
injury known when the | was drawn 
Only one of th lefinitions, however, can 


1 1 
be construed t r\ I iorms Ot fra 


diation 
zona’s definition— 
struction of tissue 

1m emanations” 
caused by any ot 
nuclear reactors 


‘dise ast d 


condition 
5 r radioactive 
ide radiation in 
lerator or an elec 


Main e’s scl edule 


radiation injury 


Montana and 


rkmen’s com 
] 


1 
cupational disease 


Today, th Tnited Stat is the leading 
industrial nation in the world, Only a few 
states are ly agricultural 
Within the lifetime of many of those 
here, states like North irolina, Louisiana, 
and Missour have changed their eco1 
agricultural to 
industrial Other 


present 


Texas 
from 
predominantly 


like South ¢ 


predominantly 


omies 


Alabama and 
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Tennessee—are treading on their heels. In 
the light of today’s conditions and of the 
future which is upon us—a future 
involving widespread use of nuclear energy 
for power and other purposes, and of still 
more complex industrial and chemical manu 
facturing processes—every one of our com 
pensation jurisdictions should make every 
occupational disease compensable. This ob 
jective should be accomplished by providing 
that disablement from an occupational dis- 
ease, under a comprehensive definition, is 
compensable in the same manner as an 
injury by accident. The schedule device, 
however comprehensive, is unsatisfactory 
because today’s schedule will not include 
tomorrow’s disease. To repeat what I said 
to you in 1949, there is no good reason to 
give compensation benefits to man 
suffering from an occupational disease and 
deny them to another merely because the 
latter is suffering from a disease not known 
when the schedule was drawn. 


close 


one 


Next, should a compensation law contain 
a provision that to be compensable, disabl 
ment from an occupational must 
occur within a short period after the last 
exposure or after the last day of work 
for the employer from whom compensation 
is claimed? Thirty jurisdictions have such 
a provision in their compensation laws 
The period of limitation after exposure 
varies from 120 days to five years. Con- 
sider a case of lung cancer from chrome 
developing four years after the victim left 
employment in which he was exposed to 
chrome. In 25 jurisdictions in which oc- 
cupational diseases are supposed to be com- 


disease 


pensable, that unfortunate man would never 
right to 
statute of limitations to run against. 


acquire a compensation for a 
The 
same principle applies to a delayed-emer- 
gence radiation injury and to other occupa- 
tional good 
reason to deny compensation in such a case 
disability 
does not occur within a_ specified 


diseases. Is there now any 


merely because the claimant’s 


period 
after exposure or employment? Such time 


limitations should either be dropped al- 


together or made sufficiently long so that 
only unusual cases will be 


occasional and 


barred. There is ample experience to es- 
tablish that the removal of such a limitation 
will not result in placing an undue burden 
on industry. A number of leading indus- 
trial states have no such limitation.‘ The 
accumulated experience of employers and 
carriers in these that it is 


states proves 


feasible for every state either to drop such 


*See Exhibit D. 
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a limitation altogether or 
say, 20 years. 


to extend it to, 


One of the most difficult problems facing 
a compensation administrator in deciding 
a case of disease resulting from repeated 
exposure long period of time is 
the proration of liability between successive 


carriers of the same employers or between 


over a 


successive employers of the injured claim- 
ant. The investigation and litigation of 
such cases is long and expensive. For that 
reason the private workmen’s compensation 
carriers, through the cooperation of the 
National Council on Compensation Insurance 
and other workmen’s compensation insur- 
ance rating bureaus, included in the new 
standard provisions workmen’s compensa- 
tion and employers’ liability policy, put into 
use in 1954, a provision that as between 
several successive insurers of the same em- 
ployer, the insurance 
on the last day of 
posure to 
liable for all of the compensation due the 
claimant from that employer. This pro- 
vision, in force only four years, has worked 
very well and, over the will 
to reduce the cost to the carriers of proc 
occupational claims, Each 
of our compensation laws should provide that 


carrier on the risk 
the last injurious ex- 
disease is 


conditions causing a 


years, serve 


essing disease 
the last of several successive employers ot 
a claimant suffering from an occupational 
caused by an injurious exposure 
in each such employment be solely liable 
for all of the compensation due the claim 
ant. Several occupational disease laws 
contain provision, subject to the 
qualification that in cases of silicosis or as- 


disease 


such a 


bestosis an exposure of less than 60 days 
shall not be deemed a last exposure, A 
comparable provision is necessary for radi 
ation cases. In a number of states, how 
ever, proration between employers is provided 
by law. Once again, the cost of investi- 
gating and litigating such cases is excessive. 
To make the last employer solely liable for 
all of the compensation benefits due the 
claimant would save time of compensation 
administrators and would time and 
expense for employers and their insurance 
carriers. 


Save 


A workmen’s compensation law has two 
prime objectives. The first 
weekly benefits in lieu of wages lost be- 
cause of disability from a work injury. 
The second, of equal importance, is to cure 
or relieve a workman of the effects of that 
injury and to restore his work ability as 
promptly as possible. Weekly compensation 
benefits are not within the 


is to provide 


scope of this 
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paper. Let us turn, therefore, to the ques- 
tion of whether today’s workmen’s compen- 
sation laws afford adequate medical benefits 
for occupational disease cases. Our federal 
workmen’s compensation laws and 34 of 
our state laws give complete medical pro- 
tection against traumatic injuries. Of those 
34 states, a number limit such benefits pay- 
able in all occupational disease 
including Alaska, 
limit either the period during which medi- 
cal payments are payable or the total amount 
payable in 


some or 
Fifteen 


cases.” states, 


each compensation case. Of 
these, seven states apply both limitations 
Of these 15 jurisdictions, the largest bene- 
fit payable is $2,500; the lowest is $1,000. 
he shortest period during which medical 
benefits are payable is 120 days; the longest 
is Alaska’s four years with no dollar limita- 
tion. That the most generous of these lim- 
ited benefits is inadequate goes without saying 
Many occupational require 
months and even years of treatment. Within 
my own experience | 


disease cases 
have seen a radiation 
burn case still under treatment 17 years 
after the injury first manifested itself. A 
of tuberculosis following silicosis may 
Medical treat 
ment of aplastic anemia from benzol poison 
Further, 
who have suffered from occupational disease 


Case 
require long hospitalization 
ing iS expensive. some workers 
need of rehabilitation as a 
man who has lost an arm or a leg. A foundry 
suffering from silicosis 


are as much in 
worker and un 
able to return to his dusty trade but able to 
work should be given the opportunity and 
means to another occupation. A re 
actor employee who has suffered more than 


learn 


the maximal permissible dose of radiation 


given the 


portunity to learn another trade 


should likewise be means and op 


The aggregate number of compensation 
requiring long-drawn 
out, expensive medical and hospital care is 
large. Relatively, however, 


The 


including our 


cases country-wide 


such cases are 


few in numbet experience of those 
most heavily indus 
trial ones, which provide full medical bene- 


fits establishes that such full benefits do not 


states, 


impose a heavy burden on employers and 


carriers, On the contrary, the additional 


cost of providing such benefits is only a small 


percentage OL we rkmen’s con pensation prem 


ums.” Our industrial society can no longer 
refuse to provide the medical and hospital « 
necessary for the treatmen f every 

>See Exhibit F 

Illustrative of the small cost of providing 
adequate medical coverage, the manual rate in 
Kentucky for additional medical coverage, 
$100,000 for each injured person, is 2.0 per cent 
of the manual premium; in Kansas, 1.5 per 


Occupational Disease Laws 


there 
with 


of our industrial Further, 


discriminate, 


pr ocesses 


is no sound reason to 


respect to medical care, against persons 


from occupational diseases. 


Ssu.i.erinig 


Two problems peculiar to the radiation 
hazard should be examined. That exposure 
to radiation causes genetic injury is well 
That injury may be roughly 
described as an alteration in the complicated 
chemical nature of one or more of a per- 
son’s genes. This alteration, called a muta- 
tion, ordinarily affects each gene independently 
and, once changed, an altered gene persists 
from generation to generation in its new or 
mutant form. Any radiation dose, however 
small, can induce some mutation. There is 
no minimum amount of radiation dose which 
must be exceeded before any mutations oc- 
cur. Every living thing—fruit fly, corn 
plant, mouse or man—suffers mutations 
which arise natural cosmic 
rays, and radiation from radium and similar 
substances in rocks and in soil, and from 
heat and certain chemicals. These unavoid- 
able mutations are called spontaneous mu- 
tations. Additional radiation, as from an 
X ray, produces mutations additional to the 
spontaneous mutations mutations— 
all of them 


which a person passes on to his descendants. 
Such a 


ancestor, during his lifetime, never exhibits 


established. 


from causes, 


Chese 


those hereditary traits 


affect 


result will occur even though the 


any evidence of injury 


Some that workers 


workmen’s 


persons have urged 


exposed to radiation receive 


injury. 
I submit that this proposal is unsound. The 


ultimate and only 


compensation benefits for genetic 


sufferer from a radiation 


injury to a gene is not the ancestor who 


was irradiated, but one of his descendants, 
and probably a remote descendant. To pay 
genetic injury, the 


is impossible 


indemnity because of 


extent and result of which 


ever to establish, to a person who has been 


exposed to radiation is to pay that indem- 


1 
t< +} 


e person actually injured, but to 


act, the increasing ex- 
f our population causes an 
children born 


s, it is the duty of our 


number of 


t 
} 


care tor those untortunate persons 


to indemnify their ancestors 


Probably the most important task facing 
us in the atomic age is to make certain 


Alabama, 4.5 per cent; in Colorado, 
per cent; in Georgia, 3.5 per cent; in Iowa, 
per cent. Charges in other limited medical 
coverage states are within the range indicated 
above 


cent in 


4.5 
oo 
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that every precaution necessary to prevent 
radiation injury to the public and to work- 
ers exposed to radiation sources is taken. 
The Atomic Energy Commission promul- 
gated its safety regulations, effective Janu- 
ary 16, 1957." The standards so established 
agree substantially with those recommended 
by the National Committee on Radiation 
Protection, included in the model regula- 
tions that committee and 
adopted by some states.* It must be noted, 
however, that the Atomic Energy Commis- 
sion regulations apply only to persons who 


suggested by 


are licensed by the commission to receive, 
possess, use or transport nuclear materials 
and do not apply to persons using radium 
or radon, X-ray machines, particle accelera 
radar, each of which carries a sub 
radiation hazard Further, the 
regulations do not apply to 
refining or milling of radioac- 
tive ores. It follows that although the 
Atomic Energy Commission by its safety 
regulations has pre-empted the field with 
respect to its regulation of 


tors or 
stantial 
commission 
the mining, 


licensees, sta‘« 
radiation sources is vitally necessary. Every 
state should adopt a radiation safety code, 
model regulations recom 
mended by the National Committee on 
Radiation Protection. Not only is it desir 
able that safety regulations be uniform from 
state to but, National 
Committee on Radiation Protection is con- 
tinuing its studies of how to limit and con 
trol radiation hazards and will publish from 
to time amendments and additions to 


preferably the 


state because the 


time 
its model regulations, each state which adopts 
such regulations can, with little 
keep abreast of developments in this tast- 
expanding field. 


expense, 


Safety regulations, however adequate, are 
useless unless enforced by civil authority 
and observed by those persons and organi- 
zations making use of nuclear energy. Att 
this point a state wishing to control radia- 
tion hazards within its borders faces several 
difficult problems. If hazards are 
substantial, effective control will require a 


Most of the 


radiation hazard in the state may be created 


those 
number of trained personnel. 


by Atomic Energy Commission licensees or 
contractors who are subject to commission 


regulations. That fact need not deprive a 


7 Atomic Energy Commission Safety Regula- 
tions, Pt. 20 (22 Federal Register 548). 

‘5, National Bureau of Standards Handbook No. 
ol, available from Superintendent of Documents 
United States Government, Washington, D. C. 

“Atomic Energy Act of 1954, Sec. 161(f), 68 
Stat. 948, 42 USCA Sec. 2201(f) (Supp., 1954) 
providing that the commission may ‘‘with the 
consent of the agency concerned, utilize or em- 
ploy the services . . . of any government 
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significant role in controlling 
With respect to Atomic 
Energy Commission licensees, however, the 
state must be willing to act as an agent of 
the federal government and to assume re- 
sponsibility for enforcement of Atomic Energy 
Commission regulations. Every state has 
one or more agencies which inspect work- 
ing conditions in industrial plants, the dis- 
charge or disposal of industrial wastes, and 
other possible sources of hazards affecting 
the health and safety of its citizens. Such 
a state agency, if it has a sufficient number 
of personnel trained in radiation hazards, 
can, by appropriate agreement with the 
Atomic Energy Commission, undertake the 
enforcement within that state of commis- 
sion regulations with respect to all or a part 
of commission licensees in the state. This 
procedure is authorized by the 1954 act.’ 
That the commission intends to use to the 
full the authority given it by this provision, 
and even to expand further the role of the 


state of a 


radiation hazards. 


states in enforcing the safety standards set 
by commission regulations, was made clear 
by Mr. Harold L. Price, Director, Division 
of Licensing and Regulation, Atomic En- 
ergy Commission, in a paper given March 
26, 1958, before the President’s Conference 
on Industrial Safety. Full 
this area between the Atomic Energy Com 
mission and the will eliminate un- 
necessary duplication of effort, save money, 
relieve Atomic Energy Commission officials 


cooperation in 
states 
and inspectors for work in other areas, and 


achieving throughout the 
country effective protection against radia 


come close to 


tion hazards.” 


The effectiveness of radiation protection 
regulations, even though zealously enforced, 
will depend upon the cooperation with state 
and federal authorities of the managements 
of those organizations using radiation sources 
In each laboratory, hospital and industrial 
plant with a radiation hazard, strict safety 
procedures must be followed. There must 
be continuing education of every 
employee to make certain that he unde 
stands the procedures he must follow for 
his own safety, for the safety of his fellow 


expt ysed 


workers and for the protection of the pub 


lic. Management must make certain by 


constant strict supervision that the pre- 


agency or any state or local government, or 
voluntary or uncompensated personnel, to per- 
form such functions on its behalf as may ap- 
pear desirable."’ 

For a comprehensive discussion of the prob- 
lems of state and federal cooperation in this 
field, See Krebs and Hamilton, ‘‘The Role of 
the States in Atomic Development,’’ 21 Lau 
and Contemporary Problems 182, 196-204 (1956). 
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* 
It is urged that the increasing use of 
nuclear energy by private industry has 
created an emergency which must be 
dealt with immediately and that im- 
mediate action can be secured only by 
resort to the Congress. The author 
submits there is no such emergency. 
. 


scribed safety procedures are followed. From 
experience we know that familiarity breeds 
contempt and that lax supervision and low 
work habits and care 
short, to 
well-known saying, eternal vigilance is the 


standards breed lax 


less practices. In paraphrase a 
price of safety 

It is beyond the scope of this paper to 
recite those safety standards to be observed 
under conditions. However, there 
are two sections of the recommended regu 
orderly 
that 


those 


various 
lations of importance to the 
injury claims 
here. Of 


such 
radiation 
mention 


handling of 
they deserve brief 
questions which have engaged the attention 
of lawyers who have studied the various 
legal problems arising from the widespread 
some of the 
perplexing How 
worker who has been exposed to radiation 
and who is suffering from a disease possibly 


radiation ascertain the amount of 


use of nuclear energy, most 


concern proof: will a 


caused by 


radiation to which he has been exposed? 


How will an employer against whom such 
a claim is made get evidence, if he believes 
to defend it? 


the claim unfounded, 


model regulations, 
primarily directed toward the safety of pet 


radiation 


Two sections of the 


vicinity of 


are nevertheless of prime 


working in the 


sons 
producing sources, 


importance to those who will be engaged 


handling of 
compensation 


alleged radiation injury 


Section 8, 


in the 
dealing 
radiation 


claims 
personnel monitoring and 
intended not only to 


with 
Surveys, 1S protect 
workers against radiation, but also to estab 
lish the 


Wor! ker has 


amount of radiation to which 


been exposed, Section 9 pre 


scribes the radiation exposure records which 
kept of all of the 
Section 8 


properly 


must be measurements 


required under From thes« 
kept and preserved by 
othe1 


W ill be 


records, if 


a commission licensee or employer 


with a radiation hazard, it possible 


to determine whether an individual has been 


in the vicinity of a radiation-producing 


source and, if so, the approximate amount 


of radiation to which he has been exposed 


Because persons skilled in the nuclear arts, 


Occupational Disease Laws 


as well as many other workers, will in the 
their working work at a 
number of nuclear facilities, it is imperative 
that these records be kept, that they be 
More 


nucleat 


course of lives 


accurate, and that they be preserved. 
mobility of 
workers, it is that 
throughout the country 
world. The impor- 
tance of first, from a safety 
standpoint and, both 
plaintiffs and defendants in claimed radia- 
obvious that the 
labored further. One 
of the chief tasks of those civil authorities 
with enforcing radiation safety 
regulations is to see that the records re- 
applicable regulations are kept 


over, because of the 


desirable such records 


be uniform and 
even throughout the 
these records 
second, for use by 
tion imjury 


cases—is SO 


point need not be 
charged 


quired by 
and preserved 


Atomic Energy Commission installations, 
whether operated directly by the commis 
have a 
per- 


contractors 
safety Only a few 
suffered radiation injury from 
from such installations. The 
almost 


sion or by commission 
remarkable 


sons have 


record 


exposure at oO! 
commission, 
unlimited funds 
does not have to 


which admittedly has 
at its disposal and which 
a profit, has 


working 


operate at 


spared no expense to create safe 


conditions, to establish adequate safety pro 
ose procedures 


cedures, and to see that tl 


are carried out. A private business or re 


search organization, faced with the neces 


sity of operating on a limited budget, may 


vell be 


another, on the 


tempted to skimp, in one way ot 


necessary safety measures 


and procedures. Purely from the standpoint 
of dollars and cents, no private organization 
t in to that temptation 
with 


cost 


can afford to give 
dealing 


than the 


The of carelessness in 


radiation sources is greater 


of safety 


Since the close of the war in 1945, much 
improve the lot of a 
worker who suffers an occupational disease 
\ study of the this 
article that much remains to be 


done 


has been done to 


exhibits accompanying 
make S ¢ le ar 
rkman suffering 


before a we trom an 


disease has, in 


occupational every jurisdic 
tion, the plain, 
to one who has suffered a traumatic injury 
Exhibits A, B and C that 
by 20 necessary to 


occupational 


sure, speedy remedy available 


show legislation 


states 1s make every 
dise ase 


compensable in all of 
Exhibits D 


legislation by 29 


our compensation jurisdictions 
and FE that 


required to remove 


show states 1s 


rkmen’s 


trom their we 
compensation laws unrealistic limitations on 


the time within which an occupational dis 


ease must become manifest to be compens 


1 


ble. Exhibit F shows tha 


a 
> 


legislation by 
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necessary to provide, in 
every United States compensation jurisdic- 
tion, medical benefits sufficient to cure and 
relieve and restore to work ability a work- 
man suffering from a serious occupational 
disease. Exhibit G shows that 41 states have 
yet to adopt modern radiation safety codes. 
To one not familiar with the occupational 
the last 25 years, the 
task outlined above seems indeed herculean 
and perhaps impossible of accomplishment 


jurisdictions is 


disease legislation of 


To one familiar with the progress made 
by state legislation in the occupational dis- 
ease field in the last 25 years, the task be- 
As late as 1936 
the laws of only 16 of our states provided 
compensation benefits for occupational dis- 


fore us seems almost easy. 


Of these, seven had a restricted sched- 
ule. Of those schedules three did not include 
any radiation injury. Today the compensa 
laws of 45 include 
Of those 45, 28 
make every occupational disease compensa- 


ease, 


tion States 


provis‘ons 


for occupational disease. 


ble. To those of us who believe that occu- 
pational disease problems will and can be 
best solved by action by the states, the ac- 
complishments of the last 25 years are an 
earnest for the future and should encourage 
those interested to redouble efforts 
appropriate where 


their 


to secure state action 


necessary. 


It is also urged that the increasing use 
of nuclear energy by private industry has 
created an emergency which must be dealt 
with immediately and that immediate action 
can be secured only by resort to the fed- 
eral Congress. I submit there is no such 
emergency. In every jurisdiction, an injury 
caused by an exposure to an 
amount of radiation will be apparent within 
a short time and will be regarded as an 
injury by accident and hence compensable. 
It will be several years at least before de 
layed-emergence injuries from today’s ex 
posures present a problem. There is ample 
time for careful and intelligent study, by 
those interested, of the problems arising 
from the increasing use of nuclear energy, 
and for appropriate action by state legisla- 
tures. The desired objectives can be attained 
by intelligent between each 
state’s government, private industry, insur- 
ance carriers including state compensation 
funds, compensation administrators and labor, 
and this without turning over to the federal 
government still another segment of the 
powers of our several states. I will, how 
ever, sound a note of warning. These ob- 
jectives cannot and will not be attained by 
state action unless every agency interested, 
public and private, recognizes and meets its 


responsibilities. [The End] 


excessive 


cooperation 


Exhibit A 


Jurisdictions (31) Whose Workmen's Compensation Laws Provide 
Coverage for All Occupational Diseases 


Alaska 
California 
Connecticut’ 
Delaware 
Florida’ 
Hawaii 
Illinois 
Indiana’ 


Kentucky”? 


North Dakota 
Ohio? 
Oregon’ 


Maryland * 


Massachusetts 


Washington 

West Virginia’ 

Wisconsin ? 

United States and Dis 
trict of Columbia 
(Federal Employees’ 
Compensation Act, 
Longshoremen’s and 


Harbor Workers’ Act) 


Michigan * 
Minnesota * 
Missouri’ 
Nebraska’ 
Nevada * 
New Jersey ' 


New York? 


Pennsylvaitia * 
Rhode Island 
South Carolina 
lennessee * 
Utah ? 
Virginia * 


1 


1 Jurisdictions (11) in 
workmen's compensation 
for subject private 


Florida, Nebraska, 


which acceptance of 
coverage is elective 
employers Connecticut 
New Jersey, Oregon, Penn- 
sylvania, South Carolina, West Virginia—elec- 
tion, including both traumatic injury coverage 
and occupational disease coverage, is presumed 
in the absence of statutory rejection. Kentucky 

affirmative election, including both traumatic 
injury coverage and occupational disease cover- 
age, is required. Indiana and Missouri—affirma- 
tive election separate from that for traumatic 
injury coverage is required for coverage of 
occupational diseases. 

* Jurisdictions (15) with special provisions for 
silicosis or asbestosis or other dust diseases 
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Tennessee—workmen's compensation cover- 
age is elective but employer's election, including 
both traumatic injury and occupational disease, 
is presumed in absence of statutory rejection 
Scheduled disease coverage included in such 
election may be rejected if broad occupational 
disease coverage elected in lieu thereof. 

‘ Virginia—workmen's compensation coverage 
of both traumatic injury and occupational dis- 
ease is compulsory (acceptance of law conclu- 
sively presumed) when private employer has 
seven or more employees, but full occupational 
disease coverage may be rejected if, in lieu 
thereof, scheduled disease coverage elected. 
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Exh 


ibit B 


Jurisdictions (19) Whose Workmen's Compensation Laws Provide 
Coverage Only for Listed Occupational Diseases 


Jurisdiction Occupational 


Diseases 


Alabama ° Occupational 


pneumonoconiosis 


Arizona” 36 listed 


Arkansas ° 38 listed * 


Colorado ” 25 listed 


Georg 


Idaho * 


lowa “* 16 liste 


Kansas * 


32 liste 


Louisiana * 22 liste 


Maine’ 
New 
Ne W 


16 listed 


5 listed 


1 


Hampshire 


Mexico?” 


32 liste 


North Carolina * 


Oklahoma 


Puerto Rico 20 listed 


' Numbers indicate itemization or 
or groups of diseases 
laws. Enumeration or 
of 


subdivisions 
found in 
grouping of 
not uniform 


of 
the 


diseases 


diseases 
various 
and classes 
among the states 
* Jurisdictions 
workmen's 
for subject 
Kansas 
South 


as 


diseases is 
(14) in which acceptance 
compensation coverage elective 
private employers Georgia, Iowa 

Louisiana, New Mexico, North Carolina 
Dakota, Tennessee, Vermont—employer's 
single election, including both traumatic in 
juries and occupational diseases, presumed 
in absence of statutory rejection; Alabama 
Arizona, Colorado—provision made for 
rate election of compensation coverage for 
cupational diseases, apart from coverage 
traumatic injuries, but separate election pre 
sumed in absence of statutory rejection; Maine 
Texas—affirmative election required which in 
cludes coverage for both traumatic injuries and 
occupational diseases 


Is 


is 


is sepa 


oc 


Occupational Disease Laws 


of 


for 


Radiation Injuries Specified in Schedule 


Ne me 


Ulceration of the skin or destruction of tissue 


due to the prolonged exposure to Roentgen 


rays or radium emanations 


Diseased condition caused by to 


X 


Poisoning or 


exposure 


rays or radioactive substances 


to 
machines 


disease caused by exposure 


radioactive materials, substances or 


or to fissionable materials 


Diseased condition caused by exposure to 


X rays or radioactive substances 
by, « 
properties ot 


(X ray) 


due 
or 


Radium poisoning 


radioactive 


vr disability to, 


substances to 
Roentgen ray 


None 


Diseased condition caused by exposure 


X rays or radioactive substances 


Diseased condition caused by exposure 


X rays or radioactive substances 


None 
None 
All 


materials or 


fissionable 
radioactive including 
the destruction of 
to prolonged exposure to 


diseases i I traceable to 


materials, 
skin « 


ulceration of "I tissue 


due Roentgen rays 


or radium emanations 
X rays 


exposure 


by 
by 


substances; 


Radium poisoning or injury 


Diseased condition caused 


X 


eases directly tr 


to 
known dis 
ible 


rays or radioactive 


Ace able t« 


Ions materials 


radioactive materials 


Poisoning from industrial use of radium or 


other radioactive substances in luminous paints 


Comment 
juries To 
radiation 
of radiation 
be at least 
that of New 
or disability due 
substances or to 


on specification 
provide clearly 
injuries 


of radiation in- 
for coverage of all 
the definition or specification 
within a schedule should 
and as comprehensive as 
namely Radium poisoning 
to radioactive properties of 
Roentgen rays (X rays) 07 
exposure to ionizing radiation (Section 3(2), 
paragraph 20 (italics indicate important addi- 
tion by 1957 amendment).) 

Note also the broad definition 
schedule 


diseases 
accurate 


York 


as 


f 


in the Colorado 


(14) 


asbestosis 


Jurisdictions 


SIlLicOSsIS OF 


with special provisions for 
or other dust diseases 
‘Commission is empowered to extend schedule 
after public hearing 
* Manager of state 
tend schedule with 


Labor 


fund 
ipproval 


is empowered to ex- 
of Secretary of 





Exhibit B—continued 


Jurisdiction Occupational Radiation Injuries Specified in Schedule 
Diseases ' 

South Dakota ®* * 25 listed Ulceration of the skin or destruction of tissuc 
due to prolonged exposure to Roentgen rays 
or radium emanations 

‘Tennessee * ° 9 listed None 

lexas * 46 listed Diseased condition caused by exposure to 
X rays or radioactive substances 

Vermont 19 listed Diseased condition caused by exposure to 
X rays or radioactive substances 

Virginia 16 listed Radium disability or disability due to exposure 
to radioactive substances and X rays 


Exhibit C 


Jurisdictions (3) Whose Workmen's Compensation Laws Provide 
No Coverage for Occupational Diseases 


Mississippi—No provisions for occupational diseases 

Montana—Occupational diseases are excluded, except as injuries resulting from 
fortuitous event, as distinguished from contraction of disease. (Separate public weltare 
enactment provides benefits for silicosis.) 

W yoming—Occupational diseases are excluded, except such as directly result from 
myury 


Exhibit D 


Jurisdictions (20) Whose Workmen's Compensation Laws Have No Special 
Limitations on Time Within Which Disablement or Manifestation 
Must Occur for Occupational Disease to Be Compensable 
Jurisdiction Limitations on Filing of Claim Time When Limitation Period 
and on Occurrence of Death in Begins to Run 
Occupational Disease Cases 


\laska Two years after injury or No case found construing “date of 
death injury” in occupational disease cases 


California One vear from date of injury “Date of injury” is that date upon 
or last payment of disability which the employee first suffered 
or medical benefits, Death disability and either knew, or in the 
within one year from date ot exercise of reasonable diligence should 
death or date of last compen have known, that said disability was 
sation benefit but not more caused by present or prior employ 
than 240 weeks from date ot ment (Section 5412). Disability 
injury or one vear after death occurs when diseased condition culmi 

nates in incapacity to work (Globe 
Indemnity Company v. Industrial A: 
cident Commission, 271 P. 2d 149 


(1954)). 


* Workmen's compensation coverage is elec- ‘Workmen's compensation coverage of both 
tive, but employer's election—including both traumatic injury and disease is compulsory (ac- 
traumatic injury and occupational disease—is ceptance of law conclusively presumed) when 
presumed in absence of statutory rejection private employer has seven or more employees, 
Scheduled disease coverage included in such but full occupational disease coverage may be 
election may be rejected if broad occupational rejected if, in lieu thereof, scheduled disease 
disease coverage elected in lieu thereof coverage elected 
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Jurisdiction 


Florida 


Hawaii 


Kentucky * 


Louisiana 


. 
Massachusetts 


Michigan * 


Missouri 


Jurisdiction with 


dust diseases 


Occupational Disease 


Exhibit D—continued 


Limitations on Filing of Claim 


and on Occurrence of Death in 


Occupational Disease Cases 


Two years aiter injury or 
death or last payment of com- 
pensation, Death must result 
within 350 weeks after last 
exposure and follow continu- 


ous disability from disease 


injury or 
later 


after 
but in no 


One 
death, 
than five 


year 
event 
years after accident 
or occurrence of injury 


One year after last injurious 
exposure, first distinct manifes- 
tation of disease or suspension 
of compensation payments, 
last. One 


Death must 


whichever occurs 


vear after death. 
occur within one year of last 
first 
distinct manifestation or within 


injurious exposure or 
ten years from date of disa- 
bility if disability continuous 


date of 
contraction or first manifesta 
tion. Six months after death 
If employee in employment 
than 

presumed 


Four months after 


less one year, disease 
nonoccupational 
Death must result within two 
vears of disablement 


Six months occurrence 


Delay 


reason 


afte! 
of injury or death 
excused 


lack of 


nay be 
able 


dice 


for 
cause Or preju- 


to insurer. 


months after 


death 
or mental incapacity. 


1x mnjury otf 
or cessation ot phy sical 
Within 
three years of injury and 
within three months after disa 
bility develops or is apparent, 


disable 


six months 


if injury latent o1 


ment delayed for 


and employer has notice o1 


knowledge of injury 


One year alter injury or 


death or date of last payment 


if compensation has been 


special limitations, not stated 


Laws 


herein 


"Time When Limitation Period 
Begins to Run 


“Disablement” means event of be- 
coming incapacitated from perform- 
ing (Section 440.151(3)) and 
is to be treated as happening of in 
jury by accident 440.151 


(1)(a)) 


work 


(Section 


from 
(In re 


Limitation period runs only 
time of accrual of disability 


Palama, 34 Haw. 65 (1937)) 


Limitation periods run from date of 
last injurious exposure, f 


date of sus 
pension of compensation payments, 
date diagnosis of such disease is first 
communicated, or first experience of 
the form 


of symptoms reasonably sufficient to 


distinct manifestation ‘in 
apprise [employee] that he has con- 
tracted 342.316 
(2)-(3).) 


disease.” (Section 


Limitation period does not begin un 
til employee aware that 
related to employment 
International Paper ( 
2d 621 (1954)) 


disease is 
(Frisby wv 


yipany, 76 So 


fime of injury is the time when 


disease is manifest and incapacitates 
(ct. Bergeron’s 
3); Wheaton’s 


(1942)) 


employee for work 
Case, 137 N. E 
Case, 38 N. EF 


739 (192. 
2d 617 


event of be 
full 
sub 


“Disablement” means 


disabled from 
wages at the work where 
jected to ditions 
and to be 
happening of personal 


2, Part VII) 


ablement is suc late 


coming earning 
last 
resulting in 
treated as 
(Sec 


disability 
injury 
Date of dis 
as board may 


tions 1 


Limitation period after 
disablement construed to mean period 
after knowledge of disability (Finch 

Ford Motor Company, 32 N. W 


2d 712 (1948)) 


determine 


Limitation period for disease runs 


from t 


me compensable injury be 


comes reasonably discoverable and 


silicosis or asbestosis or other 


for 
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Jurisdiction 


Missouri (cont.) 


New Hampshire 


North Carolina * 


North Dakota 


Oklahoma * 


Rhode Island 


Exhibit D—continued 


Limitations on Filing of Claim 
and on Occurrence of Death in 


Occupational Disease Cases 


awarded. Death must occur 
within 300 weeks after accident. 


Proceedings for 
tion barred unless required 


compensa- 


notice of injury has been given 
employer within one year of 
Notice is 
required to be given as soon 
as practicable after injury; 
before leaving employment and 


date of accident 


within 90 days of accident or 
within 90 days of death, re- 
moval of incapacity or last 
payment of weekly compen 
sation, 


One year after death or disa 
bility. Death must occur 
within two years after dis 
ablement or within six years 
if it follows continuous total 
disability 


60 days after date of injury 
or death; delay excusable for 
reasonable cause if made with 
in one year after injury or 
death. Death must result 
within six years of injury and 
within one year of cessation 
of disability; if no disability, 
within one year after date of 
injury. 

One year after injury, death 
or last payment of compen- 
sation. Death must occur 
within two years (five years 
if it follows continuous disa- 
bility) of date of accident 


Two years after disablement 
or death. 


Time When Limitation Period 
Begins to Run 


apparent (Ford v. American Brake 
Shoe Company, 252 S. W. 2d 649 
(1952); Renfro v. Pittsburgh Plate 
Glass Company, 130 S. W. 2d 165 
(1939)). 


First date of treatment by a li 
censed physician to be taken as the 
date of injury for occupational dis 
ease (Sections 281:2, 281:17). 


“Disability” incapacity to 
earn, in same or other employment, 


meals 


the wages received at time of injury 
and shall be treated as happening 
of injury by accident Limitation 
eriod for claim for disease begins 


I 

to run from time of advice by com 
petent 
disease (Section 97-58; Huskins v 
United Feldspar Corporation, 84 S. E 
2d 645 (1954)). 


physician of existence of 


“Injury” includes “any disease which 
can be fairly traceable to the em 
ployment.” (Section 65-0102(8)-(9) 
No case found on when ‘disease’ 
injury, 
period runs from date of accident 


occurs, but for limitation 
when injury received, not from date 
of manifestation (Byjorseth v. North 
Dakota Workmen's Compensation Bu 


reau, 244 N. W. 515 (1932)). 


“Injury” means occupational disease 
as defined. Limitation period fot 
claims runs from date of injury un 
less tolled by compensation pay 
ments; running of period is not 
postponed to date disability becomes 
apparent (Tulsa Hotel v. Sparks, 198 
P. 2d 652 (1948) (leading case); 
(Caquette v. American Airlines, 276 


P. 2d 754 (1954)). 


“Date of disablement” determined 
by commission on hearing (Section 


Jurisdiction with special limitations, not stated herein, for silicosis or asbestosis or other 


dust diseases 
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Exhibit D—continued 


Jurisdiction 


Rhode Island (cont.) 


One year after beginning of 
incapacity or death. Death 
must occur before disability 


lrennessee 


claim is barred. 


One year after death or first 
distinct manifestation or diag 


Virginia 

nosis of disease. Death must 
within one year of first 
distinct manifestation « 


occul 
1 diag 


nosis ot disease. 


One following the date 


of notice of occupational dis 


Washington yea 


ease from a physician 


t 
I 


West Virginia * One injury 


result 


year alte! 
death Death 
within six years from last in 


must 


jurious exposure. 


United States: 60 days after injury; 
Federal Employees’ 
Compensation 


Act 


one year 


after death. Delay up to one 
vear excusable for reasonable 
cause disability claims 
Delay up to five after 
injury or death may be waived 
to be 
yond control of claimant 


in 


years 


if due circumstances 


Longshoremen’s One year after injury or death 


and Harbor 
Workers’ Act 
and District of 
Columbia 


or last payment 


* Jurisdiction with special limitations, 
dust diseases 


not 


Occupational Disease Laws 


Limitations on Filing of Claim 
and on Occurrence of Death in 
Occupational Disease Cases 


Time When Limitation Period 
Begins to Run 


Date of contrac- 


6, Article VIII). 
tion expressly declared not to be 
factor (Section 4, Article 
Limitation period runs from 
accrual of action, namely, 
when employee incapacitated from 
earning full wages for at least three 
days (Rosa v. George A. Fuller Com 
pany, 60 A. 2d 150 (1948)). 


Limitation period runs from: date of 
discovery or of e¢ompen- 
(Wilson Van Buren 

W. 2d 263 (1954); 
Humphrey, 288 S. W. 


limiting 
VIII). 


date of 


diagnosis 
disease v 
ounty, 268 S$ 

Griffitts v 


1 (1956)) 


Limitation period runs from time of 


sable 
( 
a 


2d 


known diagnosis or of first experi- 
of distinct manifestation of 
reasonably sufficient to 
(Sec- 


ence 
symptoms 


apprise employee disease 
tion 65-49), unless employee mentally 

d and 
(Section 65-76; 


Richmond, 83 S 


ithout guardian 
cf. Winston v. City of 
2d 7 


E 728 (1954)). 


Limitation period (Section 51.08.140) 


t 
) 


incapacitate 


does not run until employee has 
of disease and of its causal re- 
hip to employment (Williams 
Department of Labor and Industries, 
277 P. 2d 338 (1954); see also 
d Department of Labor and 


Industries, 321 P. 2d 257 (1958)) 
No found construing date of 
(For pur 


injury 
of determining wage basis on 


OTICE 


/ 
1 z 


/ 


Cases 


in disease cases 


' 
pose 
which to compute benefits in disease 
“date 


2539).) 


ot of 


injury” 


(Section 


¢ “date 


last 


ases 1s 


exposure 


The term “injury” includes any dis- 
ease proximately caused by employ 
USCA Section 790) 


ment 


“Injury” means compensable injury; 
in disease cases limitation runs from 
date of manifestation of disease 
Travelers Insurance Company et al 
Cardillo et al., 225 F. 2d 137 (CA-2, 
1955), cert. den., 76 S. Ct. 196) 
stated 


herein, for silicosis or asbestosis or other 
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Exhibit E 


Jurisdictions (30) Whose Workmen's Compensation Laws Contain Special 
Limitations on Compensability of Occupational Diseases 


Jurisdiction Special Time Limits Limitation on Claims 
Within Which Dis- Period Within Time When Limitation 
ablement or Manifes- Which Claine Pesiod Beaten te Sin 
tation Must Occur for Mieet Ba Made 
Disease or Death 
from Disease to Be 
Compensable 


Alabama Injury must occur with- One year after date “Date of injury” means date 
in a period of five years of last exposure, of last exposure “in the em 
of last exposure in each death, last payment ployment of the employer 
of at least 12 months. of compensation, or in whose employment the 
Death must occur removal of mental employee was last exposed, 
within three years of incapacity to make within a period of five years 
date of injury. (Note: claim prior to the date of injury, 
Act covers only “oc to the hazards of the disease 
cupational pneumono in each of at least twelve 
coniosis,” as defined.) months.” (Section 313(10).) 

Physical incapacity does not 
toll one year limitation 
(Geter v. United States Steel 
Corporation, 264 Ala. 94, 84 
So. 2d 770 (1956) ). 


Arizona * Disability must be total 60 days after first Limitation period in latent 
and result within 120 disablement from _ injury cases runs from date 
days, and death must disease; six months the results of the injury be- 
occur within one year after death. come manifest and compen 
(three years if it fol sable (//ughes v. Industrial 
lows continuous total Commisston of Arizona, 81 
disability) from last Ariz. 264, 304 P. 2d 1066 
day of work for em (1956) ) 
ployer against whom 
compensation claimed 


Arkansas * Disablement or death Two years after last Limitation period runs from 
must occur within one injurious exposure; time when disabling cons¢« 
vear after last injurious one year after death. quences become apparent 
exposure or discoverable tT. J Moss 

Tie & Timber Company 7 
Martin, 220 Ark. 265, 247 
S. W. 2d 198 (1952)). 


Colorado * Disability must be total 60 days after dis- ‘Disablement’ means _ the 
and result within 120 ablement;sixmonths event of becoming physically 
days, and death must after death. incapacitated from perform 
occur within one yeat ing any work for remuner 
(three years if follows ation or profit (Section 
continuous total dis 81-18- 
ability) from last in 
jurious exposure. 


Connecticut No claim for disability One year (death— “Manifestation of a symp 
or death shall be made two years) after tom” means manifestation 
except while in employ- first manifestation to employee in such manner 
ment or within five of symptom of dis- as is or ought to be recog- 
years after leaving em- ease nized as symptomatic of the 


* Jurisdiction with special limitations, not stated herein, for silicosis or asbestosis or other 
dust diseases 
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Special Time Limits 
Within Which Dis- 
ablement or Manifes- 
tation Must Occur for 
Disease or Death 
from Disease to Be 
Compensable 


Jurisdiction 


Connecticut (cont.) ployment where disease 

allegedly originated. 

Death must occur with- 
i first 
manifestation of a 
symptom of the dis- 
but maximum 
benefit is payable only 
if death results within 
two years of first man 


in six years of 


ease, 


ifestation. 


Delaware Occupational disease is 
compensable only when 
disability 


has com- 


menced within five 


months after termina- 


tion of exposure 


Disablement 
sult within 
after last injurious ex 
posure, 


; 
Death must 


must re- 


one year 


occur within one 


(seven years if it fol 


lows continuous dis- 
ablement) after last 


injurious exposure 


Disablement must be 
disablement 


result 


1 

and 
must 

one year (two 
follow 

total 


for death 
Ing contimuous 


disability) after 


last 


myurious exposure 


Illinois * Disablement must oc 
cur within one yeat 
(three vears for atomic 
radiation, berylliosis, 
silicosis, asbestosis) 


Exhibit E—continued 


: Limitation on Claims 
Period Within 
Which Claim 

Must Be Made 


Time When Limitation 
Period Begins to Run 


compensable occupational d 
ease (Section 7442). 


filed 
em 


unless 
one year after 
st acquired knowl 


One year after first Claims barred 


knowledge that dis- within 
em- ployee fir 


edge disability 


ease 1s due to 
“was or could 
have had resulted 
from employment.” (Section 


361(c).) 


ployment and with- 
in five years of last been or 


exposure 


Onc means event 


after ac “Disablement” 


actually 


year 


cident or death becoming inca- 


from performing 
last exposure em 
or any work for 
one third of re- 

ineration from such em- 
ployment (Section 114-802) 
and IS to be treated as hap 
i injury by accident 
period begins to 

1m earliest time dis 
lentifiable as cause 
to work (Free 7 
Indemnity Cor 
App 839, 


(1949) ) 


One ement” means event 


actually 


vear alter dis 


deatl oming and 


ablement ot 

apacitated because 

from performing 
1 

e last occupation 


injuriously exposed 


a 


isabl eans event 


be¢ 
earning tul 


if it mm which 


(ne ment” n 


ablement, last pay of oming disabled from 
work 
last 


xposure or equal wages in 


ment of compensa ages at 
death 


within 


ion, or engaged at 


two 


occurs 


* Jurisdiction with special limitations, not stated herein, for silicosis or asbestosis or other 


dust diseases. 
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Exhibit 


Special Time Limits 
Within Which Dis- 
ablement or Manifes- 
tation Must Occur for 
Disease or Death 
from Disease to Be 
Compensable 


Jurisdiction 


Illinois (cont.) after last day of last 


exposure 


Indiana * Disablerrent must oc- 
cur within two 
after last day of 
exposure in 
employment. 


years 
last 
COYy ered 

Death 
must occur within two 
date of dis 
ablement or within 400 
disablement 
and two years of fixed 
period of disability (but 
cf. Section 40-2207) 


years ot 


weeks of 


* death 


must occur within one 
year years for 
death following con- 
tinuous disability) of 
last injurious exposure 


lowa Disablement o1 


(seven 


Kansas * death 


must result within one 


Disablement or 


E—continued 


Limitation on Claims 


Period Within 
Which Claim 
Must Be Made 


Time When Limitation 
Period Begins to Run 


other suitable employment 
(Section 1(e) O. D. Cf 
Carnegie-Illinois Steel Cor 
poration v. Industrial Com 
mission, 401 Ill. 382, 82 
N. E. 2d 449 (1948)). Non 

bene- 


occupational disability 


years of disablement 
or last payment. 


fit payments under employer- 
supported group plan toll 
time limitations, 
payments 


and such 


are credited 
against compensation 
ments (Section 8(j)). 


pay- 


“Disablement” means event 
disabled from 
work 
last 
exposure or equal wages in 
other suitable employment 
(Section 40-2205(d)). Ct 
International Detrola Corpo 
ration v. Hoffman, 224 Ind. 


613, 70 N. E. 2d 844. 


Two years after dis 
death. of becoming 


full wages at 


ablement or 
earning 


in which engaged at 


Iwo years of date “Disablement” means event 


of injury causing or condition of employee's 
disability or death. becoming actually incapac 
itated from performing his 
work or from earning equal 
wages in other suitable em 
ployment (Section 85A.4). 
“Date of injury” limi- 
tation period on claim is date 
of accident, date of “causal 
injury.” Otis v. Parrott, 233 


la. 1039, 8 N. W. 2d 708. 


“Occurrence 


{< r 


of injury” fot 
limitation period on notice 
“when 
out about 
(Jacques v. Farmers Lumber 
& Supply Company, 242 Ia. 
548, 47 N. W. 2d 236 
(1951)) 


is date 
found 


employee 


disease : 


“Disablement” means event 
of becoming actually inca- 


One year after dis- 
ablement or death. 


* Jurisdiction with special limitations, not stated herein, for silicosis or asbestosis or other 


dust diseases. 
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Jurisdiction 


Kansas (cont. ) 


Maryland * 


Minnesota * 


* Jurisdiction 
dust diseases 


with 


Exhibit 


Special Time Limits 
Within Which Dis- 
ablement or Manifes- 
tation Must Occur for 
Disease or Death 
from Disease to Be 
Compensable 


vear 
death 
uous 


(seven years 
following contin 
disability ) 


last injurious 


tor 


afte1 


xposure 


Last 


occur in the 


exposure must 
state—at 
least 60 days of ex 
posure with employer 
claim is 
Incapacity must 


result within one 


against whom 
made 
yeal 
after last injurious ex- 
Death must 
continuous dis- 


posure, 
follow 
ability commencing 
within and 


within seven 


one year; 
must occur 


years of 


such last ex 


posure, 

Disablement or death 
must result within one 
Veal 
death 


uous disability) after 


( 


(seven vears tor 


following contin 


ast injurious exposure 


Disease must have been 
contracted in employ 
rent within 12 


vious to 


months 
pre date ot 


lisablement 


special limitations 


Occupational Disease Laws 


not 


E—continued 


Limitation on Claims 


Period Within 
Which Claim 
Vust Be Made 


One year alter 
of accident, death, 
last payment of com- 
pensation. Extended 
extra year if delay 
due to mistake of 
fact. Tolled by phy- 
sical or mental inca 
pacity In no case 


beyond ten years 


following accident 


One from date 


year 
of disablement or 


death 


‘ars atter em 

report of 
or death to 
but not 


commission, 


later than six years 


after disablement 


stated herein, for 


date 


Time When Limitation 
Period Begins to Run 


pacitated from performing 
work in last occupation in 
which injuriously exposed 
(Section 44-5a04) and is 
equivalent to date of accident 
under workmen’s compensa- 
tion law, Section 44-5a06. 


Incapacity to work result- 
ing from disease treated as 
happening of injury by ac- 
cident (Section 58). Date 
from disease 
equivalent to date of acci- 
dent (Section 63; cf. Guthrie 

Vowry, 134 Me. 256, 184 
\. 895 (1936), and Hustus’s 
Case, 123 Me. 428, 123 A. 
514 (1924)) 


of incapacity 


lLimitation period does not 
run until employee or some- 
in his behalf knows or 
las 1 that 
he has occupational disease 


one 


] believe 


ason to 
and that there is causal con- 


nection between disability 
(Mutual 
Company wv. Pinck 
icy, 106 A. 2d 448 (Md., 
1954) ; Koppers 
(‘ompany, 109, 130 
\. 2d 754 


and occupation 


Chemical 


Gracte v 
213 Md. 
(1957) ) 
“Disablement” means be- 
oming disabled from earn 
last 
ment and is to be 


full wages at em 
treated 
time of 


Limitation period 


is happening at 
accident 


runs from time it 1s reason 
ably 


con pensable 


disability is 
(Nelson v. Reid 

H’ackman, 36 N. W. 2d 
544 ( Minn., 1944); Potter v 
Vidland Cooperatives, 80 


apparent 


silicosis or asbestosis or other 


239 





Jurisdiction 


Minnesota (c 


Ne braska 


Nevada’ 


New 


Je rsey 


* Jurisdiction with special limitations, not stated 


dust diseases 
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Special Time Limits 
Within Which Dis- 
ablement or Manifes- 
tation Must Occur for 
Disease or Death 
from Disease to Be 
Compensable 


mnt.) 


Disability must com 
mence within two years 
to termi 
nation of employment 
Death must result with 
in 325 weeks after acci 
dent 


subsequent 


Disability must be total. 
Unspecified 
must have been 
tracted within 12 months 


diseases 
con- 
of disablement. In case 
of skin diseases 90 days 
residence 90 
employment with cov 
ered employer required 


or days 


Claim forever barred 
unless made within five 
years after termina 
tion of 
within 
last 


or 
ot 
com 


exposure 
two 
payment 


years 
ot! 
pensation to employee 
if filed by dependents 
after death. 


Exhibit E—continued 


Period Within 
Which Claim 
Must Be Made 


Six months after 


injury or death. 


months after 
beginning of 
ability; six months 
after death 


Four 
dis- 


‘Two years alter last 
last 
payment of compen 


exposure Ol! 


sation or one yea! 
after employee knew 
ought to 
known nature of his 


disability 


or have 


and its 
relation to employ 
ment, whichever is 
later. 


Limitation on Claims 


Time When Limitation 
Period Begins to Run 


N. W. 2d 59 (Minn., 1956) ). 
Date of contraction is 
date of first manifestation 
of interference with bodily 
P 
245 
2d 


functions (Corcoran v 
G. Corcoran Company, 
Minn. 258 71 N. W. 
787 (1955)). 

“Injury” includes disable- 
ment from occupational dis 
(Section 48-151(4)) 
of injury is 
disability is experienced. 
Limitation period does not 
commence until claimant has 
that injury is 
compensable (Keenan 7 
Consumers Public Power 
District, 152 Neb. 54, 40 
N. W. 2d 261 (1949); Hauff 
v. Kimball, 163 Neb. 55, 
N. W. 2d 683 (1956)). 


ease 


‘Time when 


knowledge 


4é 


“Disablement” means event 
of incapacitated 
from performing any work 
for remuneration profit 
(Section 27). 


becoming 


or 


Limitation periods run from 
date of 
posure in employment, date 
of last payment of 
pensation, after 
ployee knew or ought to 
have known the nature ot 
his disability and its relation 
to his employment.” (Sec- 
tions 34:15-33, 34:15-34.) 
Compensation right accrues 
at time of disablement, not 
time of exposure (Bigliolt 
vw. Durotest Corporation, 44 
N. J. Super. 93, 129 A. 2d 
727 (1957)). 


cessation of ex 
com 


or “em 


herein, for silicosis or asbestosis or other 
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Exhibit 


Special Time Limits 
Within Which Dis- 
ablement or Manifes- 
tation Must Occur for 
Disease or Death 
from Disease to Be 
Compensable 


Jurisdiction 


New Mexico* result 
death 


yeal 


Disability 
in 120 


occu! 


must 
days o1 
within one 
(three years if follows 
continuous compensable 
disability) last 


day of we em 


Irom 


irk for 


ployer against whom 


’ 
compensation claimed 


Disease (ex ept speci 


fied latent diseases) 


must have been 


tracted within 12 m 
previous to date of 


ablet 


tion and 


ent unless contrac 
disablement 


ur during same con 


1uous employment 


death from spe 


latent diseases 
here previous claim 
or determination of 
compensability has not 
been made disease 


Nave been 


must 
contracted 
within five years previ 
is to death 

been 


Disease must have 


contracted employ 


ment within 12 mont! 


previous to disablement 
lust result witl 
ars of injury 


continuous 


Oregon? 


Jurisdiction with 


dust diseases 


special limitations 


Occupational Disease Laws 


not 


E—continued 


Limitation on Claims 


Pertod Within 
Which Claim 
Vust Be Made 


Time When Limitation 
Period Begins to Run 


60 days after disable Limitation period in latent 
run 


dis- 


six months injury case does not 
death. while 


covered or 


ment; 
atter myury is not 
could not be 
Reynolds 1 
ical and I:ngimeermg Com 
pany, 60 N. M. 234, 290 P. 
2d 1072 (1955)) 
to be treated 


at time ot 


ablement” 


death; in happent 


yvecified 


cident or 1g 

d means act ot 

cases, 90 disabled from 
disable wages at work 


knowl if la vment 


latent 1ent an 


as¢ 
altel 
( Sec tions 

Tt disable- 

ate as the 
mpensatiotr 
determine on 


on the claim 


period uns 
$123.85) 
Ss impairmen 


tote 
State 


mpensation 
und; but see Pink 
Pi ‘y Astoria 


rr serious 


occupational disease 


stated herein, for silicosis or other 


isbestosis or 
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Exhibit E—-continued 


Jurisdiction Special Time Limits Limitation on Claims 


Within Which Dis- Period Within 
ablement or Manifes- Which Chole 
tation Must Occur for Reset De Minko 

Disease or Death 
from Disease to Be 
Compensable 


Pennsylvania* Disability or death must Sixteen months after 
occur within four years beginning of disabil 
after date of last em itv, death or most 
ployment in occupation recent compensation 
or industry to which payment, if any. 


disease is pe culiat 


Puerto Rico Disease must have been No provision 
contracted within 12 
months prior to date of 
disability. Death must 
result within two years 
of “accident.” 


South Carolina* Disease must have been 


contracted within one 
vear after last injurious 
exposure. Death must 
result within two years 
(six years if it follows 
continuous total disabil 
itv) after accident 


South Dakota* Disablement or r One year after dis 
must result within o1 ablement or deatl 
vear (five years for or last payment of 
death following con- compensation. 
tinuous disability) after 
last injurious exposure 


Incapacity or death Six months after 
must result within one first distinct mani 
vear (360 weeks for festation of disease, 
death following con death, or removal of 
tinuous compensable incapacity 
incapacity) after last 

injurious exposure 


Partial permanent dis- 60 days after cause 
ability must occur witl of action arises; 


* Jurisdiction with special limitations, not stated herein, for 
dust diseases 


242 


Time When Limitation 
Period Begqms to Run 


Limitation period runs from 
date when compensable dis 
ability begins and depends 
on knowledge based on 
competent medical diagnosis 
(Ctabattoni v. Birdsboro 
Steel Foundry & Machine 
Company, 386 Pa. 179, 125 
A. 2d 365 (1956)). 


Workman must present him 
self to physician within five 
days of “accident”; delay 
excusable. No cases found 
construing “accident” with 


respect to disease. 


“Disablement” means event 


of becoming actually inca 
pacitated from performing 
work in last exposure em 
ployment and is to be treated 
as injury by accident (Sec 
tion 


“Disablement” means event 
f becoming actually and 
totally incapacitated from 
performing work in last 
occupation where injuriously 
exposed (Section 64.0804 (b) ) 


Industrial accident board 
may waive strict compliance 
for “good cause” (Article 
8307, Section 4a)—for ex 
ample, reasonable failure 
to realize condition or 
recognize connection with 
employment. See Highway 
Insurance Underwriters 7% 
Smyrl, 267 S. W. 2d 265 
(1954); Texas Employers’ 
Insurance Association 7% 
Hughey, 266 S. W. 2d 456 
(1954) 


Cause of action arises when 


lisease reasonably discover 


silicosis or asbestosis or other 
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Exhibit E—continued 


Jurisdiction Special Time Limits Limitation on Claims 
Within Which Dis- Period Within Time When Limitation 
ablement or Manifes- Which Claim Period Begins to Run 
tation Must Occur for Viust Be Made ' 
Disease or Death 
from Disease to Be 
Compensable 


ars of last within six onths able as compensable (State 
and within after deat} Insurance Fund v. Industrial 
years of filing Commission, 209 P. 2d 558 
of claim. Total dis (Utah, 1949)). 
ability must result with 
in 120 days, or death 
within one year (three 
years if it follows con 
tinuous disability) from 
last day of work for 
employer against whom 


compensation claimed 


Disablement must be One year “Date of injury” is date of 
total and result within jury o1 ath or la disablement and shall be 


two years aiter I: p ot nl equivalent to date of acc 


jurious exposure; deatl pensation lent (% 5). “Disable 


ust occur during em ment” means total inability 
ployment or follow to pert any work in his 
continuous disability then or any other occupa 
within seven years alter 

| | x posure 

Right of employee to oO ars after f injury” in case of 
apply to commission ‘ rf vy’ or dise is le lay of work 
for settlement of con leath or after em for last employer whose em 
troversial claims shall ploy or depend- ploy nt caused disability 


11 > 


not extend beyond six nt knew or should ; ion 102.01(2)). During 


‘ 
years from “date of have known natu mployment, date of injury 
injury” (that is, if disability and it 1 ate of first wage loss 
day of work for Ik relation to employ rgner 7% 1 tal Com 
otf employers whose met Lsston 3 Wis. 553, 79 
employment caused dis d 264 (1956) ). Limi 
ability), date of death ation per does not run 
or last payment of until nplo knows or 
compensation ight t nk the nature 
its relation 
disability 


in wage 
Industria 

3 Wis. 606 
+ (1948); 
my v. Indus 
3 Wis 

2d 749 


St 


Jurisdiction with special limitations, not stated herein, for silico or asbestosis or other 


dust diseases 


Occupational Disease Laws 





Exhibit F 


Jurisdictions (17) Whose Workmen's Compensation Laws Provide 
Only Limited Medical Benefits for Occupational Diseases 


Limitations 
Period Amount 


Jurisdiction 


Alabama ' 
Alaska 


Arizona? 


Six months $1,200 
Four years 

000 
Colorado 


Georgia ‘Ten weeks 125 


lowa * 
Kansas” 
Kentucky 


lLouisiana 


120 days 


Pennsylvania ‘ Six months 


outh Carolina len weeks 


South Dakota‘ 20 weeks 


lennessec One year 


tan 


Vermont?” 


\ irginia 


60 days 


West \ 


irginia *” 


' Covers only 
sis’ as defined 

* Medical benefits up to $1,000 are provided 
for total disability from any disease in sched 
ule; medical benefits up to $500 are provided for 
partial disability from certain of the diseases 
in schedule. Full medical coverage is provided 
for traumatic injuries 

No compensation 
ability from 
months additionally 
Jury cases 

* $500 for medical and surgical services 
for hospital services and supplies 

*Special medical limitation applies to sili- 


cCOosis 


“occupational pneumonoconio- 


payable for partial dis- 
limitation period of six 
applies in traumatic in- 


disease 


$1,000 


* $450 for medical and surgical services, medi- 
cines and supplies plus hospital treatment, 
services and supplies, and orthopedic appli- 
ances and prostheses for six months 

7 $300 for medical and surgical services; 
for hospital service 

’ Provided only for 
Full medical 


$700 


total disablement from 
disease provided for traumatic 
injuries 

’ Provided only for total 


disease Special medical 


disablement from 
limitation for sili- 
cosis 

” There are 12 jurisdictions, including West 
Virginia, whose workmen's compensation laws 
have special medical limitations for silicosis 
or asbestosis or other dust disease cases. The 
other 11 are Alabama, Arkansas, Colorado 


244 


Additional Benefit Which Administrative 
Agency Is Authorized to Provide 


Such 
$375) 


additional time and amount (up to 
as will tend to lessen disability period 


$1,000 


Longer period in extreme cases 


Such further care as will result in restoring 


earning power to a substantial degree 


Such additional time as will tend to lessen 


pe riod of disability 


$641.68 In spe cial cases of prolonged hos 
pitilization 


10 months total 


pe riod) 


(that is, up to one year 


$800 for vocational rehabilitation in excep- 
tional cases of permanent disability 


Illinois, Kansas, Maine, Nevada, North Carolina, 
Ohio, Texas, Vermont 

There are 33 jurisdictions whose workmen's 
compensation laws provide full medical coverage 
for compensable traumatic injuries and occu- 
pational diseases (some diseases excepted) either 
by specifying full coverage (California; Con- 
neticut; Delaware; Hawaii; Idaho; Illinois 
Massachusetts; Minnesota; Nebraska; New 
York North Dakota; Puerto Rico; Texas; 
Washington; Wisconsin; United States: Fed- 
eral Employees’ Compensation Act, and Long- 
shoremen’s and Harbor Workers’ Compensa- 
tion Act (includes District of Columbia)) or by 
authorizing administrative agency to provide 
benefits or additional benefits without restriction 
(Arkansas, Florida, Indiana, Maine, Maryland 
Michigan, Missouri, Nevada, New Hampshire 
New Jersey, New Mexico, North Carolina, Ohio 
Oklahoma, Oregon, Rhode Island). Note that 
in Idaho and Nevada only total disability from 
disease is compensable. 

Of the jurisdictions without occupational 
disease coverage in their workmen's compen- 
sation laws, Mississippi specifies full medical 
coverage; Wyoming authorizes the court to 
allow necessary hospitalization benefits (in 
addition to stated amounts of initial benefits) 
for additional six-month periods; Montana pro- 
vides for basic medical benefits for 36 months, 
or up to $2,500, with additional benefits au- 
thorized for hospitalization in total disability 


cases 
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Exhibit G 


State Radiation-Protection Regulations 


States with strong 


California, Massachusetts, Michigan, 


States with 


standards 


radiation-protection 


National 


some 


recommended by the 
(1) The 


Arizona, 


states have 


Maine, 


following 


Kansas, Minnesota, 


(2) The following states require 


‘ommittee on 


a radiation-protection code undet 


South 


registration of all 


radiation-protection codes: 


New 


statutes o1 


York, lexas 


Pennsylvania, 


regulations which do not meet the 


Radiation Protection: 


consideration: 
Carolina, Virginia. 


radiation sources: 


Ilinois, North Dakota, South Dakota, Utah, Wyoming 


(Note: 


tional 


Model Act fe 


Section 5 of the 
Committee on Radiation 


agency of every radiation source.) 


(3) Statutes or regulations of the 


of all radiation sources 
Arkansas, C 
Mississippi, New 
lennessee, West Virginia, Wisconsin 


olorado, Connecticut, 


States 


with no effective regulation of 


\labama, Idaho, Iowa, Louisiana, 


Radiation 
Protection, 


following 


Delaware, 
Hampshire, New Jersey, New Mexico, Ohio, Ore 


radiation 


Maryland, 


Protection, suggested by the Na 


requires the registration with a state 


states do not require the registration 


Florida, Kentucky, 


Island, 


Georgia, Indiana, 


gon, Rhode 


sources 


Missouri, Montana, Nebraska, Nevada, 


North Carolina, Oklahoma, Vermont, Washington. 


A REPORT TO THE READER 


lL. S. Wagenseller, Metropolitan Life, 
orted that high 
lapse rates on group life 


extra mortality and 
conversions 
required an increase in the conversion charge 
from $65 to $70 pe $1,000 Mri Miller 
noted intercompany study of ex 


perience 


that an 
is due soon He discussed the ad 
vantages of continuance under the grou] 


policy over the conversion method of pro 
viding coverage after 
that the 
lead to 


conversion 


retirement, but noted 
] 


New 


interest in 


York State wil 


including the 


new laws in 
greatel 


poli ws 


Major medical expense insurance.—A. M 
Thaler, Prudential, J. W. Moran, New York 
Life, and B. E. Burton, Aetna, stated that 


companies had noted 


privilege group 


their continuing in 
terest in the comprehensive types of maj 
plans Mr Thaler reported that 
employers and those on the West 


show 


medical 
smaller 
Coast the greatest preference tor col 

plans Mr. Moran noted that 
employers are now adopting plans 
deductible 
applicable to all charges and that 
of plans with full first-dollar 
being shifted to this basis at 


prehensive 
more 
with amounts and coimsurancs 
a numbet 
coverage af&e 
renewal. M1 


Burton reported that 44 per cent of all sales 


Occupational Disease Laws 


Continued from page 212 


to groups of over 50 lives in recent months 


were on the comprehensive basis, and that 


his company required this basis for groups 


below 50 lives 


Mr. Thaler cited control of high charges 


rh utilization of expensive services 


principal problems in the major 
f 


eld. | noted that experience in 
worsening steadily, 


remaimms most serious 


| rave let s, W W Min ks, 

homas, Metropolitan 

ms which con 

Pp Kel comments Of a 
liberal 


were inner limits on st 


trend toward less 


cited 


plans. Example 


irgical be re 


fits, limitations on mental illness benefits, 


mdition limitations, and in 


pre-existing Cc 


entorcement of antiduplication 


de scribe d 


clusion and 
provisions. Mr. ‘Thomas condi 


which vide Or 


dependents, but Mr 


tions 


insurability 
Morai 


existing 


unde 
1S required 
inclusion of a pre 
limitation for future entrants adequately pro 


pointed out that 
t | ] ray t | lectior 
tects the employer against adverse selection 


by new employees with unhealthy dependents 
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The federal rules of procedure do not allow a forced discovery 


of policy limits before trial. 
case has sanctioned this practice. 


In California the recent Laddon 
How the state’s procedural 


rules were misinterpreted is discussed in this article on the 


Discovery of Liability Insurance Limits 


This article ts reprinted, with permission, 
from the February, 1959 issue of the 
Western Underwriter (Property 
Casualty Edition) 
ber of the firm of Long « 
Francisco and Los Angeles, 


and 
The author ts a mem 
Levit, San 
California 


oo CASE of Laddon v. Superior Court, 
decided on January 27, 1959, by the 
California District 
hirst appellate 
discovery of liability insurance limits before 


Appeal, is the 


allow 


Court of 
case in California to 
trial in a sult brought by a claimant against 
a defendant with liability insurance. 


The rule is well settled in California and 
elsewhere that the defendant’s liability in- 
surance is not admissible in evidence at the 
trial relevant in some way to the 
issues before the court (18 California Juris 
prudence 2-632, “Evidence,” Section 174; 20 
American Jurisprudence 350-352, “Evidence,” 
pomuee, 4 A... 1. 2d 761). hi, 
for example, the defendant denies he is the 


unless 


sections 


owner of a car which caused an injury, the 
fact that the defendant carried liability in 
this car would be relevant on 
the issue of his ownership, and the fact that 


he had such insurance would be admissible. 


surance on 


But this exception does not change the basic 
rule that evidence of liability i 
kept out of the trial as being prejudicial 
and inflammatory. 


insurance is 


Che existence of liability insurance, how- 
ever, is often of practical importance before 


lhe 


interested in 


trial plaintiff's attorney is usually 


keenly whether the defendant 


carries liability insurance and the limits ot 


the policy. If there is no such insurance or 
if the limits are small, the defendant may 
not have sufficient assets to satisfy any sub- 
stantial judgment. Thus, the plaintiff's at 
torney desires to learn what the defendant’s 
limits are through pre 


liability insurance 


trial discove ry procedures, 
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Prior to Laddon there were no California 
appellate cases which had ruled on whether 
the plaintiff was entitled to find out by pre- 
trial discovery if the defendant had liability 
insurance and the limits of the policy. In 
1958, Court Judge McCoy 
Powell v 


per- 


June, Superio1 


of Los Angeles, in the 
Blankenship, concluded that it 


missible to inquire into liability insurance in 


case of 
was not 
proceedings in the absence of 
(this 
versed an earlier judgment o! Judge McCoy 
o the It had always been the 
law of that informa 
insurance might be 


discovery 
some special relevance decision re 
contrary). 
California, 


tion regarding liability 


however, 


tes 


obtained by a proceeding to perpetuate 


timony 


oceeding to testimony 


theory 


The pt perpetuate 
that 

against the lia 
(after the claimant had won 
defendant), and the 


to ascertain the 


was based on the a subsequent 


action would be_ brought 
bility insure: 


his case against the 


plaintiff was entitled neces 
sary information to bring the later proceed 
information was lost. In 
Insurance Company v. Superior 
Court, 37 Cal. 2d 749, 235 P. 2d 833 (1951), 
and Demaree v. Superior Court, 10 Cal, 2d 99, 
73 P. 2d 605 (1937), the California Supreme 
Court had held that to lia- 
bility insurance could be obtained in a pro- 
testimony, 
intended to 
was not merely for the 
article 


ing before such 


Superior 


information as 
ceeding to since the 
liability 
third parties and 
benefit of the defendant. 
discussing the formet perpetuation proceed 
Stanford 


perpetuate 


insurance was protect 


For an 


ing as a discovery device, see 3 
Law Review 530-536 (1951). 


In Laddon v. Superior Court, decided by 
the California District Court of Appeal 
(Division Two, First Appellate District), 
the court held that the plaintiff was entitled 
to obtain information in a pretrial discov- 
ery proceeding as to the name and address 
of the defendant’s liability insurer and the 
policy limits. The court reviewed authori 
other jurisdictions which had 
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ties from 





Before Trial 


By VICTOR B. LEVIT 


ruled on the question, and conceded that its 


decision was contrary to the weight of au 
It even stated that 
inclined to follow the 
had been an 
California But it concluded 


the new California discovery rules and 


thority in this country 


it might have been 


majority view ut the question 


open one in 


background in this state compelled the 


»wance of discovery 


In the federal courts, while there has 
been no authoritative decision by an appel 
late court, the clear weight of authority has 
under similar 
‘he following cases all denied dis 
Galimore v. Dye, 21 F. R. D. 283 

1958); McNelley Perry, 18 

360 (DC and M. 
Supp. 612 (DC Pa., 


cases which have allowed 


ied discovery of insurance 


Tenn., 1955); 
Boeger, 105 F 
1952). The 


discovery of 


only 


insurance have all involved 


situations where insurance had some special 


issues before the court 
yel v. McCurdy, 8 F. R. D. 585 (Dt 
Y., 1948); Brackett v. Woodall Food 
ducts, 12 F. R. D. 4 (DC 1951); 
WUcDowell Associates v. Pennsylvania 
tlroad, 20 F. R. D. 219 (DC N. Y., 1956) 
roperty insurance. So in the federal courts, 


after whose rules the 


] ; ] 
relevance to the 
see 


Tenn., 


California discovery 
present authority 


lability 


procedures are fashioned, 


strongly indicates that insurance 


limits are not discoverable 


prepondet 
liscovery lt 
y of insurance has bee 
Arizona (D1 Pietruntonio v. Supertor 

2d 746 (1958)), Delaware (Ru 

Smith, 147 A, 2d 514 (1959)), Florida 
Brooks v. Owens, 97 So. 2d 693 (1957) ), 
Minnesota eppesen vw. Stwansen, 68 N, W. 2d 
649 (1955)), Nevada (State v. Second Judicta 
1952)), New 
heen, 154 A. 393 
Oklahoma el z 1" 316 P 


and Sout! (Bean 7 


strict Court, P45 d 999 
lersey (G 
(1931)); 


2d 170 


/leen 


(1957) ) 


Discovery of Insurance Limits 


Best, 80 N. W. 2d 565 
states it appears that discovery has been 
allowed: Illinois (People v. Fisher, 145 
N. E. 2d 588 (1957)), Kentucky (Maddox v. 
Grauman, 265 S. W. 2d 939 (1954)) and New 
Hampshire (Villars v, City of Portsmouth, 
129 A. 2d 914 (1957)). In two other states, 
where special relevance was shown, the in- 
was discoverable: Michigan (Lay 
ton v. Cregan & Malloy Company, 248 N. W 
534 (1933)) and New York (Martyn v 
Braun, 59 N. Y. S. 2d 588 (1946) ) 
notation at 41 A. L. R. 2d 968. 


(1957)). In three 


surance 


See all 


Prior to Laddon, attempts had been made 
to change California discovery procedures 
to authorize discovery of insurance, but 
without success. At least two authors had 
that such information 
was not properly discoverable through pre- 
trial procedures 1 Stanbury, Caltformia 
Trial and Appellate Practice (1958), Section 
82, pages 85-86, and Note, 
surance,’ 5 Stanford Laz 
(1953) Yet the court in 


pelled to allow 


concluded insurance 


“Discovery of In 
Review 322-331 
Laddon felt com- 
because of 
California rules 


\s indicated, the had 

or to the enactment of the new dis 
1957, that liability imsur- 
discovered by a proceeding 
There had been 
however, 


discovery what 


it felt was required by the 


California courts 
tatute in 
ance could 


perpetuate testimony 


no decision of any kind, which 
warranted discovery of insurance in an ac 
claimant insured de- 


Solid basis existed in theory for 


tion by a against an 
fendant 

h discovery in the perpetuation 
insurance information had 


bearing and was 


OCeE ding, Since 
relevant to 


action against the 


an important 
defend 
ant’s liability insurer 


In contrast, such information had no legal 
relevance to the main proceeding—no more 
information as to other assets of the 


defendant While 


vas important practic ally 


than 
insurance information 
as bearing on the 
judgment o1 


lefendant’s ability to pay a 


settlement of his other 


assets would , lid not relate in any 


vay to tl plainti | ic claim of ha 





bring a proceeding to perpetuate 
lhe Committee on Administra 
State Bar, 
California dis 


cult to 
testimony 
tion of Justice of the 
drafted the 
covery procedures, 
that it intended to restrict proceedings to 
perpetuate because the procedure appeared 


which 
changes in the 


made clear in its report 


“unreasonably broad. 
Despite this manifested intention, the de 
cision in Laddon goes farther than any case 
went, even prior to the California 
longer 
petuation proceeding to obtain such insur- 
What was plainly labeled 


evidence 


evel new 


procedures It no requires a per- 
mrtormation. 
restriction on 


alice 
as a discovery of 
has been interpreted to broaden such dis 
Under the Laddon, 
perhaps other intormation was fo1 


perpetuation 


covery reasoning in 
which 
pi ( ceed 


merly discoverable in 


now be discovered in the 
even though not 
Because it is difficult to 


formation under the new rules dealing with 


ings alone can 


principal action relevant 


more obtain in 


perpetuation of testimony is not a good rea 


son for allowing such information to be 


obtained in the main action, where it is not 
therwise relevant 


The decision in Laddon has accomplished 
a result directly opposite from that intended 


bv t Now 


1 
] 


e framers of the new legislation 


insurance information will be discoverable 
in the California courts but not in the fed- 
eral courts, although the entire tenor of the 
new California rules intention to 


bring them more closely in line with federal 


Was an 


disc very pre cedures. 


Laddon proclaims its desire to follow the 
federal rule denying discovery of insurance, 
but by 
posite and anomalous result 
opinion, the California background not only 
did not compel the result reached in Lad 
don; it demanded a decision to the contrary. 


reaches the op- 
In the writer’s 


faulty reasoning 


Again, there will be a decided preference 
for the federal courts over the state courts 
by insurance companies, since insurance in 
there 
insur- 


formation will not be discoverable 


Obviously the disclosure of 


courts 


forced 


ance information in the state will 


affect the size of settlements, and perhaps 


encourage lawsuits which otherwise would 


not be brought It will also make it more 


likely that such information may accidentally 
brought to the attention of the jury 


(?) be 
during trial, thus tending to prejudice the 
defendant unfairly. It can be anticipated 
that will not be the last 
spoken by the California courts on this im 


[The End] 


this decision word 


portant subject 


LIABILITY POLICY LIMITS NOT DISCOVERABLE BEFORE TRIAL 


\s if in answer to Mr. Levit’s predic- 


above article, the Superior 
Court of Los Angeles on April 1 denied 
a plaintiff's motion (Beppo S. Wuerke 
et al. v. John A. Snelling et al 
would her to 
whether he had in 
limits of the 
Laddon case, 


tion in the 


al.) which 


have allowed interrogate 
the defendant as to 
and the liability 
policies, if any. The 
held that such a discovery could be made 
before trial, was decided on January 27 


by the California District Court of Appeal 


surance 
which 


lhe superior court noted that the su 
preme court denied a petition for a heat 
Laddon case, but that this 
was not considered to be an ex- 
press approval of all of the reasoning in 
the opinion 


ing in the 
action 


Superior Court, 10 Cal 
Superior Insurance Company 
Court, 37 Cal. 2d 749 (relied 
district court), it held 
provisions and limits could 
be disclosed ina proceeding to perpetu- 
But the 
district 


In Demaree v 
2d 99, and 
v. Superior 
on by the was 


that policy 


ate testimony. 
noted that the 
language in the decisions to substantiate 


superior court 


court relied on 
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its Own position which was mere obiter 
dictum, and not the decisive language in 


the cases 


It was the opinion of the superiot 
court that these cases were no longer the 
legislature had 
when an in- 


jured plaintiff could make a discovery in 


subject. The 
restrictions as to 


law on the 
placed 


regard to any insurance held by the de- 
Section 11851 of the Insurance 
provided that no discovery 


fendant 
Code 
be made 


could 
until the relationship between 
the parties had become that of judgment 
creditor and debtor. Section 2017 of the 
Code of Civil Procedure eliminated the 
controlling nature of the cases relied on 


by the district court 


Also, the district court, in construing 
Section 2017 of the Code of Civil Pro 
cedure, discovery 
2017 


disce very in 


actually broadened 


procedures when, in fact, Section 


was designed to narrow 


perpetuation of testimony proceedings. 
This section was adopted to eliminate, 
not enhance, the that 


under the old code provision. 


abuses existed 
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“Increase of Hazard” as a Defense 


Under a Fire Insurance Policy 


By ADOLPH K. SCHWARTZ 


The author w / f the firm 

/ Chapman, St 

a member of the In 

| Trial Practice 
Bar. This 


hapman, 12 
mis. He wa 


Committee and 


N THE 


insurance and 


WRITING of 


related 


a policy of 
coverages, it is a 
fundamental principle that the obligations 


parties are determined by the risks 


sured against. Thus, if a loss occurs by 


‘is ‘ 
casualty not 
there 


policy 


reason of a particular type of 
covered under the policy of insurance, 
that 


Similarly, if the risk insured is substant1 


could be no recovery under 


and materially changed by the 


issuance policy, there 
“mcreas¢ 


Does th 


fatal violati the 


clause of policy mean, as 


some have said, that tl 


policy? 
Missouri fire 


The standard insurance policy 


s the same in most states) contains 
llowing increase-of-hazard clause 
be hable Tor loss 


hazard is increase¢ 


whicl 


Mpany 


1 


mtrol know 


meals I 


insured 


significant 


“control or knowledg 


in standard fire 


states, in virtually the language 


1886 


most Salle 


‘ 


Since Early court decisions intet 


preted it to mean that if the insured was 


guilty of increasing the risk (in violation o 


entire Ol r imst 


1rance 
modified this 


the clause i the 


Wwe void. Later decisions 
and 


suspended during of vi 


view, held that he urance was 
merely 


tion of the clause 


In every case where the defense of in 


crease of hazard is asserted by the insurance 


“Increase of Hazard” 


company, there are three basic 


(1) W as the risk or hazard 


questions to 
be answered: 
(2) If so, was it within 

(3) Was it witl 
insured? The in 
surance policy itself does not define an 


actually increased 
f the insured? 


knowledge of the 


the control o 
in the 


increase in hazard; thus each case must de 

circumstances 
first 

question Is answe red “no,” that there 


n ncrease Of! hazar lL, that ends tiie 


pend upon 


present n é urse, if the 


Was I 
matter the serious problem usually 
where this question has been 


arises answered 


athirmativ because the elements 


and remain 


} 
bit 


numerous 
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serious injuries, and much property damage 
in the neighborhood). There was evidence 
that the insured, at that location, was en 
gaged in the manufacture of pills and tablets 
primarily for 
\ few months before the disaster, the in 
sured had agreed to permit the manufacture 
of a certain tablet or pellet on its machines 
for a large match company which intended 
Dut 
ing April, a quantity of the pellets were so 
manufactured without incident of any kind 


the pharmaceutical industry 


to use the product in flame throwers. 


The day before the explosion, the match 
company brought on the premises several 
buckets containing chemicals out of which 
these pellets were to be manufactured. The 
formula was secret, but the match company 
assured the insured that it was 
Che company had its 


sentative present during the operation; the 


harmless 


match own repre- 
explosion occurred while these secret chemi 


cals were being processed in one of the 


insured’s machines on the insured premises 


The insurance companies contended that 
1) “control” meant that the could 
iave refused to permit this on its premises, 
should 
“control” 


insured 


(2) that “knowledge” meant “knew or 
and (3) that either 
or “knowledge” was sufficient to violate the 
policy. The holding for the in 


sured, rejected all three contentions, stating 


have known” 


court, in 


“In Missouri as elsewhere the words of 
an insurance policy which are plain and un 
must be given thei 


and 


ambiguous commonly 


accepted meaning there was no occa 


in this case for the court to assign to 


sion 


the word ‘knowledge’ in these policies any 


other ordinary and ac 


meaning than the 


cepte d one 


= | he 


instruction 


insurers were not entitled to the 
that the 
in the increase of hazard clause 
satisfied if the insured ‘knew 
the exercise of ordinary care should 
known’ of the hazard. The 


violation unless the in 


knowl 
of the 


requirement of 
edge 
policies was 
or by 
have increase of 
Was not in 
crease of hazard was by means within its 


control and knowledge. [Italics supplied. | 


insured 


“If control in the clause is not construed 
courts have construed it, to mean 
understanding, intelligent control directed by 
knowledge, then the clause may well pro 
duce forfeitures more harshly than the old 
prohibited articles clause.” 


as the 


Thus, we find that this decision, in effect, 
holds that even though this plant ordinarily 
manufactured primarily pharmaceutical tablets 
and pills, and even though this disaster was 
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probably caused by the introduction of this 
product into the plant under the cir 
cumstances outlined, and while this probably 
increased the hazard, yet this clause of the 
violated 
the dangerous character of the product was 
under the actually known 


new 


insurance policy was not because 


not, circumstances, 
to the insured and the whole situation was 
in any meaningful 
question, 


not within its control in 
Wavy. (It 
ever, that 


appeals to settle it ) 


The United States Supreme Court con 
sidered this question in 1932 in St. Paul lire 
& Marine Insurance Company 72 
Zoo UU. S482. 
the old prohibited articles-warranty 


was such a close how- 


it required three trials and two 


Bachmann, 
That case actually involved 
clause 
(which specifically defined what articles the 
could not premises, 
Supreme 


insured keep on the 
etc.), but the 
Court, in its opinion, considered the 
and contrasted it 
old prohibited-articles claus¢ 
and declared that the 
violated 
crease of hazard within the 
control of the insured.” 


such as gasoline, 
increase- 
of-hazard clause with the 
(no longer in 
use) increase-of-hazard 


clause “is not unless there is in 


knowledge and 


this doctrine is 
m Fire Insw 
(aa. App 566, 


An excellent statement of 
also found in ¢ 
ance Company v. ( 


190 S. E. 815, 816 


ommercial Unt 
c 


apouano, 5 


knowledge’, as 


‘The expression ‘control o1 ; 
used in the policy, is synonymous with ‘con 


trol and knowledge 
and construed, 


Reasonably interpreted 
favorably to the insured, 
‘control’ presupposes knowledge It would 
to hold that a had 
control of a thing of which he had no knowl 
had 


when he 


be unreasonable person 


control of a 


did not know 


edge, or to say that he 
dangerous substance 


of its danger.” 


The following and 
port the interpretation of the 
hazard clause quoted above from the Supreme 
Court of the United States 
St. Paul Fire « Vurine 
pany v. Bachmann: Liverpool & London « 
Globe Lavine, 5 Ala 
App. 392, 59 So. 336; German Insurance 
Company v. Goodfriend, 30 Ky. L. Rep. 218, 
97 S. W. 346; National Fire In 
surance Company, 18 La. App. 353, 137 So. 
346; Mutual Fire 
ance Company, 112 Me. 258, 91 Atl 
Procacect v. United States lire Insurance Com 
pany, 118 N. J. L. 423, 193 Atl. 180; Knight 
v. Boston Insurance Company, 113 N. J. L. 
132, 172 Atl. 592; Bitonti v. National Lib. 
Insurance Company, 96 Pa. Super. 521; Wil- 


texts decisions sup 


increase-ol- 


opinion in 
Insurance Com 


Insurance Company v 


Buccola v 


Insur 
978; 


Andrews v. Dirigo 
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hamsburg Insurance Company v 
Company, 103 Tex. 608, 132 S. W. 121; 
Hartford Fire Insurance Company v. Dorroh, 
63 Tex. Civ. App. 560, 133 S. W. 465; Joslin 
v. National Reserve Insurance Company, 201 
Wis. 506, 230 N. W. 711; Redman v. Hart 
ford Fire Insurance Company, 47 Wis. 89, 1 
N. W. 393; Appleman, Jnsurance Law and 
Practice, Section 2941, page 5; Joyce on In 
surance, 2222; Merrill v. North 
Insurance Company, 23 F. 245; 
lowa Insurance Company 7 
Christiansen, 29 Neb 45 N. W. 924 

the other hand, in obviously extreme 
the courts have d Wl l tl 


tion to 


Section 
Imerican 
Vehraska & 
582 

on 
Cases 1s viola 
exist aS a 


Missouri, 
dynamite 

k v. Norwich 
103 S. W 


Similarly, 


matter of lav For ex 


ample, the 


supreme court held 
stored on the prem 
y as a matter of law 
Union Fire Insurance 
957) 

the courts 1 


many Cases have 


the presence of an illegal alcohol 


he risk and voids or suspends 
k cut Fire In 

S. W. 2d 
c a ( Vutua 
e Company, 183 Minn. 101, 235 
Patriot surance Company 72 
5 F. 2d 844: Miller v. Unton 
urance Society, / td., 39 F. 2d 25: Taverna 
Palatine Insurance Company, 238 N. Y. S 


389; 


502: nN ory ers 
re Insurane 


W. 618; 


cus J 


and Cofarro v. Oueen 
, 216 N. Y. S. 564) 


The principal op 


Insurance Com 
ban 


significat 
ase a cleat osition of 

{-hazard clause as 

1S presently 


nce p 


sons tor 


standard fire insur 


] ¢ 
11c1es ) il succi 


interpret 


Weeks Drug 


to mean it defines 


used in this 


“control and knowledge,” 
“control” as 
and, finally, it defines 


the word 


clause 
“knowledge” and dis 
implies 


exercise 


pels the 


the 


notion that “knowledge”’ 
the insured 


acquire knc 


requirement that 


reasonable care to wledge 


Careful inspection and underwriting prac 
tices by the 


wording of 


insurance as well as 


will 
The 


very 


companies, 
the 


risks 


careful insured, 


eliminate any question in most cases. 


writing of fire insurance today is a 


and the trend has been 
ind broaden coverage 


substantial business, 
to expand Insurance 


companies can and do refuse insurance or 


the hazard in a given 
Certainly, it 


ad ypta 


cancel polict S where 
would be 
which would 
every 


risk is too great 
unreasonable to view 


require an insures test and retest 


article | ring nto his home or 


new 


busine SS OT 


premises, 


permits 


ve! 


I 
lar 


ous 


I 
> kind of 


edge of the 


[The End] 


WHAT THE LEGISLATORS ARE DOING 


ss occul 


IS 19590 
oJ, I 


Fire Insurance 


California 


that no hire poh Vv, t es has be n 


would provide 


issued 


and before it has expired, could be modified 


vy endorsement, substitution or otherwise 


» restrict diminish liability of 


the insurer unless a rebate premium 


is made. A modification policy that 


“Increase of Hazard” 


Continued from page 214 


796 


South Dakota 
11 ; ly ' 


re 1 nici 


here ) | ( 
\pproved Mare 


1 


pending legis 


hre imsurers 


a prov! 


damage 1, radia 


tron ot whether 
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directly or indirectly resulting from an in- 
sured peril. Arizona, S. B. 250; New Jersey, 
S. B. 139; South Dakota, H. B. 990. 

lhe State of Nebraska has enacted into 
law a bill which provides for the attach- 
ment of 
regarding the 


io ee EU 


above 
pe vlicy ° 
1959. 


provisions similar to those 


standard form fire 
> 


Approved February 25, 


Insurance Commissioner 


Kansas The commissioner of insur 


ance would be prohibited from issuing any 
license or authority to write insurance, other 
than life, to any corporation, firm, person or 
agent unless the same is a legal resident of 
the state at the time the license or authority 
If a person, firm, corporation 


authorized 


was issued 


or agent to issue policies 
and subsequently moves from the state, the 
would be and would be 
he bill would further pro- 


resident agents 


Was 
authority revoked 
null and void. 
vide for counter-signatures of 
n regard to nonresident agents and the com 
505. 


missions of the resident agents. H. B. 


126 has given 
authority to 


Nevada ... Senate Bill 


the insurance commissioner the 


revoke or suspend the license of any domi- 
ciled person, licensed to do business 1n the 


State same has been found to have 


if the 
l 


e insurance laws relating to un 
untair or 
insurance 


violated t 
competition or 


conduct of 


fair methods of 
deceptive acts in the 
business. However, no license would be re- 
voked or suspended until the commissioner 
an opportunity for 


following ten days notice of the 


has afforded the person 
i hearing, 


roposed revocation or suspension Ap 
| | I 
proved March 13, 1959 


Negligence 
Michigan Senate Bill 


provide that contributory 
not bar a 


1144 


negligence would 


would 


recovery in an action to recovet 
resulting in death 
property. The 
amount of damages would be diminished in 


damages for negligence 


or injury to a person or 
proportion to the amount of negligence which 


is attributable to the person recovering, 


Missouri 
without 


\ guest who is transported 
payment by an owner or 
of a motor would not 


operator 


vehicle have a cause 


of action for death o1 unless such 


resulted 


injury 
from the negligence of the 


3606 


gross 


operatol H. B. 


Wisconsin . .. An who 


has not reached the age ot 


mntant munor 
seven would be 
conclusively 


presumed to be incapable of 


contributor Vy ne gligenc e, of 


346 


guilty of 
negligence. A. B 


being 
of any 
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Taxation 

Alaska ... An insurer which transacts 
business within the state, but is not licensed 
to do business within the state, would be 
required to pay a tax of 3 per cent of the 
amount of the gross premium received for 
direct 
cancellations on 
in the state. S. 


insurance, less return premiums and 
direct risks 


B. 86. 


insurance on 


Arkansas . . . Insurers will be required 
to file a report, on or before March 1 of 
each year, which shows the total direct pre- 
mium income, including policy, membership 
and other fees from all kinds and classes of 
insurance that was received during the pre 

This new law re 
insurer to pay a 2.5 per cent 
net premiums on life and disability, 
and surplus line brokers to pay a 4 per cent 
premiums return pre 
lwo per cent must be paid on all 
other kinds of insurance. S. B. 4. Effective 
1960. 


ceding calendar year. 


quires each 
tax on 
less 


tax on direct 


muums 


January 1, 


California HS. B- 


surplus line 


388 becomes law, 
would be allowed to 
forward the excess for credit on tax 


brokers 
carry 
in a succeeding year or to obtain a refund 
of taxes paid on the excess of return over 
a year in which return 
ed gross premiums written, 


gross premiums, for 


premiums exce 


Montana Each insurer, except as to 
wet marine and transportation, is required 
to file a March 1 of 
each vear, showing the direct premium in- 


during 


report, on or before 


come received the preceding calen 


dar year. In addition, each insurer will be 


required to pay a 2 per cent tax on such 
premiums. This new law also provides that 
surplus line agents file a report which cov- 
ers the preceding calendar year, and pay a 

per cent tax on net premiums derived 
from surplus line business. This must be 
April 1 of each year. H. B. 
29. Effective January 1, 1960. 


dong prior to 
The license fee of insurance corporations 
of $22.50 for each $1,000 of premiums that 
over the $5,000 has 
been extended for the years 1959 and 1960. 
H. B. 300. Approved February 25, 1959. 


Ohio ... If H. B. 934 becomes law the 


franchise tax on domestic insurers would be 


are collected sum of 


raised from 0.2 per cent to 2.5 per cent on 
the gross amount of premiums 


South Dakota . . . Any insurer that is 
not licensed to do business within the state 
will pay a tax 1.5 times the amount paid by 
insurers or 4 per cent of the pre 
whichever amount is greater. S. B. 
49. Awaiting approval by the Governor. 
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Illinois Revises Security Standards cro sates Sees he eee 
and Fidelity Bonds Rule > ae 


Pennsylvania employers wi 
$137,000 
It was recently announced by Illinois 


Director of Insurance Joseph S. Gerber that 
Rule 9.04 regarding internal security stand- _AUto Insurance Rates 
ards and fidelity bonds has been revised. It jm New York Go Up 
will affect all domestic insurers as well as 
domestic nonprofit hospital, medical and 

Ith service plan corporations 

Section four of the rule provides that all 
insurers must procure and maintain surety 
bonds on employees, positions and officers 
within a minimum amount (as set forth in 
the new rule) which will be based on the 


amount of the admitted assets of the com 


pany. This revised rule was effective Marcl 
.. 1959 


Workmen's Compensation Rates 
Revised in Pennsylvania 


\ new rating schedule for 
compensation imsurance rates 
mining industry reflects an over 


in rates of approximately 2.93 per cent 


compared with those rates of January 
1958. The Pennsylvania Insurance Depart 


ment announced that Insurance Commis 


sioner Francis R. Smith approved of this 
revision and that it was effective as 
ary l, 1959 


1 


For bituminous mining the 
indicate a reduction of about 3 pet 
for coke burning an approximate reductio1 
of 9.09 per cent; and for culm recovery a 
decrease of approximately 8.12 per cent 
However, in anthracite mining the rates 


will increase about 1.38 r cent, with a 


1.65 per cent ‘ tac mining 


State Department Rulings 





( YOLORADO—A school district does not 
4have the authority to pay premiums on 
liability insurance which covers. school 
board members and school administrators 
against suits for damages. Liability and 
property damage insurance may be pur- 
chased to cover busses.—An 
the Attorney 
trict could pay the 


attorney asked 


] ool dis 


General whether a scl 
liability 


board members 


premiums on 
insurance to cover school 


and school administrators against suits for 


damages 


This question was answered in the nega- 
tive, there being no statute authorizing such 
a practice f the Col 


January 26, 1959 


Opinion wado Attorney 


General 


fi LOS —Seemey mutual fire insurers’ 
taxes must be calculated on the basis of 
the gross premium deposits that are re- 
ceived during the tax year, less the unused 
premium deposits that are returned to poli- 
cyholders.—On the basis of information that 
was furnished to the Attorney General by 
Ambrose B Counsel, As 


sociated Fire 


General 
Mutual 
Companies, it was deemed necessary to r¢ 
vise the opinion of February 2, 1959 (059-20) 


Kelly, 
. + sn . 
act 

Factory Insurance 


Commissioner was advised 


question for determination was on 
must the Mutual 
Insurance Companies pay the gross receipts 
tax as Imposed by Section 205.43 of the 


Florida Statutes 


The Insurance 
that the 
basis Factory Fire 


what 


Associated F 
Mutual Fire Insurance Companies is some 
different that of 


specialize in insuring high 


The operation of the actory 


what trom other insurers 


Chey grade in 


When 
the policyholder deposits 


dustrial and manufacturing property 
a policy is issued, 


254 


a sum of money called a “premium deposit” 
from which his share of losses and expenses 
of the company will be paid 


deposit is the 


The premium 
a given risk regard 
which the 


Same tor 
less of the 
written \ 


penses 1s Ma le for each 


term for policy is 


computation of losses and ex 
month and a pro 
against each 
the end of the 


the remainder of the de 


portionate amount is charged 


premium deposit. Then at 
te! ot the policy, 
posit is available for 
holder Chet the cost of the insurance 
is determined after the protection is given and 
not at the 


effective 


return to the policy 


eTtore, 
becomes 


time the insurance 


\ pertinent 
cited by the 


provision of Section 205.43 
Attorney General It 
‘An amount equal to two per 
amount of 


Was 
provided that 
receipts ol 


premiums or assessments, includ 


cent of the gross 
insurance 
ing membership fees and policy fees and 
gross deposits received from subscribers to 
reciprocal or interinsurance agreements, 
paid by policyholders or certificate holders 
and paid upon surety, indemnity or recipro 
cal or imterinsurance contracts or agree 
which amount shall be 


gross premiums or 


ments, in this state, 
calculated 
ments, including membership fees and policy 


upon assess 
fees and gross deposits received from sub 


scribers to reciprocal or interinsurance 
agreements, received, omitting premiums on 
reinsurance accepted, and less return pre 
assessments, but without deduc 


tions for reinsurance ceded to other companies, 


miums of 


and without deductions for moneys paid upon 


surrender of policies or certificates for cash 


surrender value, and without deductions for 


discounts or refunds for direct or prompt pay 
ment of premiums or assessments, and without 
deductions on 


account of dividends of any 


IL J— April, 1959 





nature or amount paid and credited or al 
to holders of 


tincates, o1 


lowed insurance policies, cet 


surety, indemnity, or reciprocal 


iterimsurance contracts o1 igreements 


In of statute and the wmtorma 
tion supplied Mr \ttorney 


opinion that the insurers’ 
mn the 


Kelly, the 
General was of the 


tax should be calculated basis of thi 


gross amount of premium deposits that wert 


received during the tax year, less the un 


ised premium deposit that was returned to 


policyholders. However, it was made cleat 


that mutual insurers fixed 


having 
1 
payable 1 advance were m 


» deduct from gross premiums th 


licvholders.—O pinion 


March 5, 1959 


Genera 


| LLINOIS—An insurer may not properly 
deduct from the subscription proceeds 
the maximum amount of 15 per cent, al- 
though authorized to do so in the subscrip- 
tion agreement, when the maximum amount 
is not actually used for expenses.—The Di 
informed the Attorney 
nave 


or of Insurance 
neral that 


MaXWuM 


] 


many insurers deducted 


amount of 15 per cent trom 
subscription proceeds in the process 


ganization tor commissions, 


promotion, 


However 


maximum de 


rganization al ther expenses 
Was pol ( t that this 
| regardless of the 


necessary 


Attorney 
Insurer May pro 
maximum amount 
pti 
actuall 


pro 


is not 


actual amount 


expenses, COMMISSIONS, 


. »? f } 
section of the 


Revised Statutes 


634) 
! 


of the subscript 


grapl 


commission 
penses in 


fifteen 


er 


percentum 


+} 
I1¢ 
ni 1 
SUDSC 


may be used for commissions, 
and other 


excess of 15 per cent In 


organization expenses 


be in t 


ot the Insurance Code (Illinois 


Attorneys General 


Statutes 1957, Chapter 73, paragraph 633) it 


is provided that “the cash or securities re- 
payment, 


wtually used for expenses within the limits 


ceived in except the part thereof 


1 


prescribed in the subscription agreement, 


will be returned to the subscribers who 


have made such payments in the event the 


organization of the company is not completed.” 


words actually 
that amount 


| that the 


determining 


Again it was not 
used were utilized it 


that was to be returned to the subscribers 


if organization of th impany was not 


completed 


uing the utes it was cleal 
as that the sub 
limit 


cent, but it could not 


egisliative 


agreemeé! may set a less 


exceed 
cent limitati Cheretore, it 
° “3 ] “s - 
concluded thi t is not proper for a 
subscription 
1Is% 
€ 


iough authorized 


company to dedu 


proceeds the maximum amount of where 


1 maximum am 


sai 
the subscription 
lly used for expenses, 
limited in sucl 

lly expended 
Section 22 of tl 


mots Attorne 


warranties” 
that provide for indemnity to the buyer 

for the future risk expense of repair or re- 
placement of specified parts are contracts 
of insurance and the issuance thereof is 
engaging in the business of insurance.—'The 
f Insurar informed the 


\ TISCONSIN — “Used-car 


Commiussionet 
rganizations 

varranties” orf 

to auto 


them as 





Personal Injury Evidence Manual 
The Rules of Evidence in Ne Cases 


Practising Law _ Institute, 


York 7, New York 


1gence 
Charles Kramer 
20 Vesey Street, New 
1959. $2.50 


Here 1s a monograph which offers a con 


] 


se, authoritative guide as to what may and 


may not be received in evidence in personal 


designed tor 
] 
yt 


It is « spe cially 


Cases 


ise in the courtroom, being completely in 
dexed for quick reterence 


Some of the topics covered include the 


hostile 


and | 


examination of witnesses, admissi 


bility of police spital records, demon 


strative evidence, medical tests, photographs, 


fle statements, proo ot pau and 
spec ial 


test 


I earnings other 


damages, medical and other expert 


mony and depositions 


Insurance Statistics 


Life Fact Book 1958 
ot Lite Insurance, 488 Madison 
New York 22, New York. 1958 

Since 1946 this fact book has been issued 


facts and statis 


Institute 
Avenue, 
126 pages 


Insurance 


annually as a reference for 


tics about the life insurance business. As 


a reference. it is designed for the use of 


peo in the business world, researchers, 


writers, editors, teachers and students 


In this edition the data is primarily cat 
ried through 1957 
ot legal 


and refers to the business 


reserve life insurance companies, 


unless otherwise stated 


It would be an understatement to say 
that the Internal 
like to meet an individual who had in excess 
of half a trillion dollars, 


life insurance ownership 


Revenue Bureau would 


However, in 1957 
the aggregate of 


256 


in the United States passed the half-trillion- 
Over $500 billion was owned 

Americans and, of this, $458 
y 109 million 
with the legal reserve 


dollar mark. 
by 121 million 
billion was owned by 


had 


life insurance 


persons 
who insurance 


companies 


New Look at Property Insurance 


Robert E. Schultz and 
Edward C. Bardwell. Rinehart & Company, 
Inc., 232 Madison Avenue, New York 16, 
New York. 1959. 468 pages. $6.50. 

To collect 


indemnify the 


Property Insurance 


from the many in order to 


losses of a few is the eco- 
business 
this in 


form Of an assess- 


nomic ftunction of the insurance 


Premiums that are collected for 


demnity are more in the 
than 
based on the 
also on the 


the occurrence of the loss 


ment rather However, premiums 
indemnity that 


possibility ot 


a price 
are not only 
is provided but 


Chese principles may seem elementary 


man in the insurance business, but 
feel that a 
standing of the basic principles is necessary 
in order to understand the insuring of 
property. A different been 


used in the 


to a 


the authors thorough undet 


approach has 
formulation of this text to 
bring the realistic con 
tact 


has be en 


reader into a more 


Much 


to the analy sis of 


With insurance. consideration 


given actual 


pro\ 
examples throughout the 


Chere are specific 
book to show how 
insurance operate 


policies and isions. 


the principles of property 


in current coverages, rates and under 


writing. 

It is true that policy provisions are fre 
quently changed, but these changes usually 
take place with regard to the details and 


not the Therefore, a good 
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knowledge of current contracts provides an 
excellent foundation upon which other in- 
formation may be added as changes do 
In order to cope with the problem 
of different rules and regulations applicable 
to various jurisdictions, the authors have 
divided the text into three territories: the 
Pacific Coast, the Middle Western and the 
Eastern. 


occur, 


To give an idea of the extensive cover- 
age this book gives to the field of property 
insurance it is 
chapters There 


necessary to refer to its 
are chapters dealing with 
the basic principles and legal concepts of 
insurance, property risks, standard fire 
policies, general property form fire insur 
forms of and special fire 
insurance, fire class rates and rating theories, 


allied 


commercial and personal in- 


ance, coverage 


scheduled and special rates lines of 


fire insurance, 


land 


personal casualty-property insurance, 


marine coverages, commercial and 
com 
mercial multiple-peril coverages and home 
are also two chapters 
underwriting and the 


regulation of insurance. 


owners’ policies. There 


dealing with the 


In addition, included in this basic text is 
a thorough explanation of insurance against 
business interruption risks, and of business 
interruption coverages and its special forms 
The area ot time element cove rages 18 col 
sidered extensively 


The authors feel that anyone who studies 


this text for an understanding of general 
insurance principles and specific policy pro 
will be able to “read 


know what it means.’ 


] 


visions a policy and 


ARTICLES | 
| Articles of interest in 
legal publications 


other 


Impeachment of Witnesses: The Chang- 
ing Rules 
nesses 1s probably one of the most interesting 
aspects of trial work 
examiner is constantly 
with the 


human being \s in any other 


‘The examination of wit 
trial 


confronted 


because the 
being 


frailties and inconsistencies of the 


field of law, 


the legal methods for extracting truth are 


under constant fire from the critics as being 


too general and too simplified in’ terms 


t the 


However, the 
feels that what the fail to 
that the modern trial is a 
moving episode in the realm of 


personality equation 


autho: critics 
realize 1s fast 
litigation 
investigation of wit 


To make an accurate 


Books and Articles 


nesses on the trial level would require the 
services of sociologists, psycholo- 
gists and psychiatrists, the result of which 
would be an increased cost of litigation 
and a burdensome addition to the already 
congested court dockets. 


several 


The author points out that recent trends 
have overhauled and improved the tradi- 
tional methods of truth extraction and fact- 
finding in our adversary system of litigation. 
rule 
own 
historical reason for 


It was an established common law 
that a party could not 
witness. Although the 
this rule is 
offer the 
in the 


impeach his 


rather obscure, some writers 
proposition that it was established 
medieval compurgation, 
where a litigant made his point by a num 
ber of oath helpers. It unthink- 


able for a against 


trials by 


would be 


party to take a stand 
his helpers. 
rule has 


gradually 


But now, the strict common law 
outlived its usefulness and is 


being nullified. In cases of surprising testi 


mony or damaging statements, many juris- 


dictions allow a party to impeach his own 


witness. 


In this article the author discusses the 


old common law rules and the modern 


trends that are taking place by way of 


] 


legislation and case precedent with respect 


to the t impeaching witnesses, 


many areas Ol 


both in civil and criminal trials. He dis 


cusses impeachment by way of characte 


witnesses, cross-examination and the scope 


covered 


l 
may be 


and subject matter that 


by these types of trutl methods 


finding 
' 


In addition, the author pr 


| some ma 


esents 


terial on the credibility by ex 
from psychologists 


be en 


analysis Oot 
rts. Expert testimony 

psychiatrists recently 
impeach tl re¢ lity of witnesses, 


but this type of te poses some 


the lack 


study 


ybvious inherent dangers. One is 
t opp tor thorough 


and examination 


ortunity clinical 


Vhe author believes the h rules ot 
should be geared to an all-out 
truth. What causes the trouble 

| existence, but 


evidence 
search tor 
is not the number of rules in 


the unnecessary confusion of ideas. It has 


reform by way 


been shown tlhe ) x 


f new codes of civil procedure has not 


been unsavory or shocking, and what 1s 


needed is an acceptance of the basic evi 


dentiary principles that the competent 


’ ‘ ] 1 


administration of the lega 


be insured.—Slot 


process would 
igh, “Impeachment of Wit 
Principles and Mod 


Fall, 


Common Lay 


nesses 
ern Trends,” IJndtana Law Journal, 


1958 
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Variable Annuity Contracts annuities, offering the annuitant specifed 
Subject to Federal Regulation 


and definite amounts With the variable 
annuity, two new features were introduced: 
vigorous five ir decision the premiums collected were invested more 


Court on h 23 ruled that heavily in common stocks, and the benefit 


S 1 dy h ¢t suc S , } 
variable nnuit , al re payment varied with the uccess of the 
insurer’s investment policy 

it was argued by the imsurers 


ity policies Were basically an 


fixed o1 
] , ? it 
Make annuity payments Or 
1 1 
S( ion mplyit rtality prediction that 
he Investment ompany 54 Stat 
15 USC Sectior hi argu n Vi onsidered 
bsence of 
¢ annuitant, 


ilders < 
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PERSONS AND EVENTS 


The Brooklyn Law School will hold Insurance Companies. J. A. Conrey is 

its Fourth Annual Insurance Forum in program chairman. Thomas J. Andress 
Brooklyn on April 30. Chairman of the will moderate the lead-off topic on loss 
event will be William §. Herrmann, Jr. prevention as related to company de 
“The Long and Short of Insurance partments. 
Trusts” will be the topic presented by The Third Interamerican Conference 
Jerome A. Manning. Arthur E. Schmau- of Life Underwriters will convene May 
der will speak on “Keyman Insurance in 5 for a four-day discussion at the Havana 
Deferred Compensation Agreements.” Hilton Hotel, Havana, Cuba. Life insut 
Speeches on the “Basic Planning Prin ance executives from 27 Latin American 
ciples in Qualifying Life Insurance for countries and the United States will at 
the Marital Deduction” and “Stock Re tend. Principal topic of the discussion 
tirement Agreements Funded by Life will be the use of life insurance as an 
Insurance” will be presented by Robert  jnstrument of peace and_ international 
J. Lawthers and Joel Irving Friedman, good will. Joaquin Villodas Bird oi 
respectively. John F. Moynahan will dis Havana will be chairman of the c t 
cuss “Public Relations and Life Insur ence 


alice . ' 1 
F The Conference of Mutual ¢ 


Beginning May 4 the Health Insur ompanies is sponsoring a claim co 
ance Association of America will hold feren at the Conrad Hilton Hotel in 
its annual meeting at the Bellevue-Strat hicag rom April 30 to May 1. Presi 
tord Hotel in Philadelphia Special dis dent of the event will be Arthur . 
cussions at the three-day meeting will Alderfer of Harleysville Mutual Casualty 
be held on the developments and trends Company. Robert R. Collins of Allied 
in the health imsurance business and Mutual Casualty Company will | 
relations with the public, hospital and man One of tl 
medical groups. Raymond F. Killion, speeches that 
second vice president, accident and sick titled “Methods of Dist 


1 Ss su ro olitz l Wi ) 1] > 1 
1¢ insurance, Metropolitan, will be batiua: Beaud’ nin Boake 


hart oO | roe om tt . 
chairman t the program comnmittec by Bruce H. Smith, executi 


Senator Barry Goldwater (Arizona) will . ies Masinasl A oY 
1 ‘ rie ALMA a Clatl 


be the featured speaker at the annual + Ad 
. ent adjusters 
luncheon on Wednesday, May 
nen 


\ two-day meeting will be held by 
he Loss Prevention Managers’ Conte 
ence at the home office of the Pennsylvania 
Threshermen and Farmers’ Mutual Cas 
ialty Insurance Company, Harrisburg 
Pennsylvania. This sixth annual meet 

to be held April 16-17, is sponsored 


the National Association of Mutual 


Nos. 237, 290 March 


Cases (2d) 208 


Supreme Court Docket 
Beiter v. Erb, Docket No, 707.—Th 


Seventh Circuit atlirmed the district court’s 
decision in holding for the owner of a 
cow which allegedly caused an accident by 
being upon a public highway in violation 
of an Illinois statute The appellate court 
concluded that the defense of contributory 
negligence was available to the owner in 


a negligence action which was based on a 


The Coverage 





court a judgment was rendered in favor of 
the power company. The injured party’s 
suit was for damages resulting from burns 
sustained when the injured party was carry- 
ing a television antenna which came into 
contact with one of the company’s electric 
power lines. The Fourth Circuit reversed 
this judgment, holding that the route taken 
by the injured party was an accessible place 
within the meaning of the National Elec- 
trical Safety Code. It was found that the 
power lines were lower than prescribed by 
the code, and that there was a basis for find- 
ing the power company guilty of negligence 


It was argued by the company 
that the place where the accident occurred 


power 


was not an accessible place under the code, 
and that the accident could not have been 
reasonably anticipated. The power company 
also argued that the injured party was con- 
tributorily negligent. 
on March 2, 1959. 


Merchant's Fast Motor Lines, Inc. v 
Docket No. 676.—A 
damages for personal sustained 
when the car in which she was riding col- 
lided with a truck that was owned by the 
defendant trucking The Fifth Circuit 
affirmed the trial court’s decision, holding 
that the trial judge’s instructions—asking 
the jury to answer whether it believed the 
truck line’s driver made a left turn when 
it could not be done with safety—were not 
was considered not to be 
erroneous because the judge further in- 
structed the jury that it should not conclude 
that the truck line’s driver was negligent 
merely because the accident happened. 

The 
judge’s 
answer in 


Certiorari was denied 


Lane, 
passenger recovered 


injuries 


lines 


erroneous. It 


truck lines argued that the trial 
instruction permitted the jury to 
the affirmative, that its driver 
negligent on the that the 
unsafe because an accident oc 
curred. It was further contended that the 
instruction allowed the jury to find its 
driver guilty of negligence even though the 
jury believed that the accident was not the 
driver’s fault, and indirectly made the truck 
line an insurer. Certiorari 
March 9, 1959. 


was grounds 


turn was 


was denied on 


George Sollitt ( 
Gateway Erectors, Inc., Docket 
The awarded 
the district court in its action for an alleged 
breach of an indemnity clause in a contract 
it had with the subcontractor. One of the 
subcontractor’s employees was injured be- 


onstruction Company v 
No. 652.— 
damages by 


contractor Was 


cause of the negligence of the contractor, 
and the contractor settled the employee's 
claim. 
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This holding for the contractor was re- 
versed by the Seventh Circuit. The appel- 
late court held that the exculpatory clause, by 
which the subcontractor agreed to absolve the 
contractor for injuries to the subcontractor’s 
employees, did not refer specifically to injuries 
caused by the contractor’s negligence. 


It was argued by the contractor that the 
appellate court construed the indemnity 
clause too narrowly, and that the clause 
was clear and unequivocal. Further, it was 
claimed that the appellate court did not 
follow the applicable Illinois law. Certio- 
rari was denied on March 2, 1959. 


Hanna, Docket 
motion for a 


Gichner Iron Works, Inc. v 
No. 647.—The contractor’s 


directed verdict was granted by the district 
court in an action for personal injuries re- 
sulting from an accident which was alleg- 
edly caused by the contractor’s negligent 


repair of a railing. 

This holding was reversed by the appel- 
late court, which found that the jury could 
have concluded that the accident was the 
proximate result of the negligent repair of 
the railing by the contractor. 

In its petition for certiorari the contractor 
argued that neither the full bench nor a 
majority of the judges of the appellate court 
participated in the previous decision. Fur- 
thermore, in view of the reversal, the case 
should have been heard by more than three 
of the judges who heard the first appeal. 
It was also contended by the contractor that 
it was not negligent in making the repairs 
and failing to prevent rust thereafter. Cer- 
tiorari was denied on February 24, 1959. 


Chapin v. U. S., Docket No. 644.—The 
injured party had a collision with an auto- 
mobile that was being driven by a soldier 
who was traveling between his permanent 
duty stations. An action was filed under 
the Federal Tort Claims Act for the per- 
sonal injuries sustained, but the district 
court ruled in favor of the United States. 


This holding was affirmed by the Ninth 
Circuit. The appellate court found that the 
United States was not liable 
soldier was not under the control of the United 
States during the trip by virtue of the 
employment relationship. Also, it held that 
the travel between the permanent duty sta- 
tions was merely during employment, and 
not within the scope of employment. 

The 


s¢ iIdier’s 


because the 


injured party contended that the 

travel between permanent duty 
stations was done under orders authorizing 
automobile travel, and that travel expenses 
were provided for. In addition, it was 
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argued that his traveling was on govern- 
ment business and within the scope of his 
employment. March 
2, 1959. 


Certiorari was denied 


Grant Made to Study 
Awards in Cardiac Cases 


The National Heart Institute of the 
United States Public Health Service has 
made a grant to Harold F. McNiece, asso- 
ciate dean of St. John’s University School 
of Law, to Basis for 


study the “Legal 


Awards in Cardiac Cases.’ 


There has been diverse legal treatment 
given to heart attack cases, both by courts 
and workmen’s compensation commissions. 
‘The purpose of this study will be to examine 
this diverse treatment and recommend any 


improvements that may be made 


Flemming Urges Car Owners 
to Install Seat Belts 


Setting 
be followed by cat 
Arthur S. Flemming, Secretary of 
Education, and Welfare, 
ordet 
in all 


department 


an example which he hopes will 


everywhere, 
Health, 
signed an 
installed 


owners 


recently 
that seat belts be 


vehicles owned 


directing 
and operated by his 
‘A continuing accident study conducted 
by the Cornell University Automotive Crash 

Project has shown that of the 30,000 
5,500 
belts,” 


study, 


Injury 


lives lost annually in motor vehicles, 


could be saved by the use of seat 


Mr. Flemming says. “The project’s 
which is sponsored in part by Public Health 
Service funds, that major 
auto accidents could be 


belts 


also has shown 
caused by 


reduced 30 per 


injuries 
cent if seat were em 
ployed in all cars.” 

Dr. Leroy E. Burney, 
Public Health 
the seat belt is “the 
means to bring about an 
automobile 


Surgeon General 


of the Service, reports that 
most effective available 
immediate reduc 


tion in accident deaths and 


injuries.” 


But this is only one aspect of the serious 
accident problem which confronts the Amet 
most 


ican people. In releasing the recent 


health findings, Mr 


note of these tacts 


survey Flemming made 
halfi—52 per cent—of all 
hospitalized for 


Over person 
during the year 


ending June 30, 1958, were victims of moto1 


injuries 


vehicle accidents. 


accidents lost a 
Children 


Persons in all types ot 


total of 106 million working days 


The Coverage 


lost 13 million school days because of 
injuries. Home accounted for 


14 million days lost from work. 


accidents 


Every day an average of 1,160,000 Amer- 
unable to pursue their normal 
injuries received in 


icans were 
activities 


accidents 


because of 


Since motor vehicle accidents cause 40 per 
cent of ali accidental deaths, there has been 
special emphasis on practical methods to 
cut the death toll on the nation’s highways. 
\ joint educational campaign is now being 
planned by the Public Health Service, the 
National Safety Council, the 
Medical Association and the 


industry, to 


American 
automotive 
promote the installation and 
belts. An 
program, established in 1956 by the Public 


Health 


driver behavior, participated in a study of 


ise of seat accident prevention 


Service, has aided research on car 


teenage traffic law violators, encouraged the 


extension of driver-training courses, and 


prepared guide books and pamphlets on 


accident prevention 


Cost of Running Agency 
Higher Than Supposed 


Che cost of running an insu! 


cent higher than 


ance agency 


is about 30 per generally 
recent survey by 


t Mutual 


supposed, according to a 
the National Ass 


\gents 


clatior Insur 


ance 


he traditional fi f 7.5 per cent o 


I 
considered 


premiums, which beet 


| 
tl business, 


1¢ average Was 


Actually 
it takes almo per cent of premiums to 


found by the su y to be low 
ent more than 

-epted 
Che survey showed thi he average com 
reporting was 19.11 
With the 


running an agency at Y¥.88 per cent of pre 


missions paid to agents 


per cent Of premiums cost ot 


miums, onl 23 I nt remains for the 
wner to pz | lf and any subagents, 
solicitors or 
doing busi 
ney reached 
point the 
pped from about 


this 


per cent 


NAMIA, 


per cent respo1 ded to the 


eligible members t the 


survey 
pendent firm conducting the study 


] 1] 


climinated all replies that incomplete 


xr that reflected more of 


income from sources otl hi fire and 


casualty commissions 
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NEGLIGENCE _ 

| Summaries of Selected Decisions 
| Recently Reported by CCH 
| NEGLIGENCE REPORTS 


Children Have No Action 
for Mother's Injuries 


Under the common law, children have no 
cause of action for damages that result 
from negligent injuries to their mother. 
If the father would maintain an action, 
the damages to the children would be a 
proper item for consideration. Wash- 
ington. 


Che minor children, by their father, sued 


a hospital tor their own loss as a conse 
injury to 
alleged that the 
mother was a paying patient at the hospital 
and that the hospital had negligently in 


jured her to the extent that she lost all her 


negligent 
mother. It was 


quence Of an alleged 


their 


mental powers and was unabk 
her children 


to recognize 


The trial court dismissed the action. It 
that if the 
mother had maintained the action for het 


was argued by the hospital 


injury, the damages here claimed by 
the children would be a 


own 
proper item. tot 


consideration However, the law does not 


allow a person to maintain an 


anothet 


action for 


injuries to except in wrongful 


death actions 
In the Washington Supreme 
question was whether thx 


Court the 
children by their 
their own damage 


guardian could sue for 
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their mother. 
Phe children strenuously argued that their 
wrongful death 


action because their mother’s injuries were 


arising out of an injury to 


case was analogous to a 
such that they were damaged to the same 
extent as if she were dead. 

This 


judgment in the 


irgument was disposed of and the 
trial court 
pointed out 


pre vailed in the 


was affirmed 
that the common law 
that 
was not 


It was 
state and under the 
sanctioned. 
Nor was there any compelling necessity to 


extend the 


law such an action 
common law and create such 
The court noted that the father 
could maintain an action and that the chil 
dren’s loss would be a proper item of dam- 
k:rhardt et al. 7 
Washington Supreme Court. 
1958. 9 NEGLIGENCE CASES 


an action. 


age for consideration 
Havens, Inc 
October 30, 
(2d) 165 


Contributory Negligence— 
Child of Tender Years 


Where there are facts in dispute, the 
question of contributory negligence of a 
child of tender years may not properly 
be decided by the trial judge. Children 
of five or six are not incapable of con- 
tributory negligence as a matter of law. 
California. 


\fter a house had been torn down the 
property owner engaged one of her tenants 
to rake up and burn the remaining debris 
On the day of the accident the tenant had 
done burning, but he testified that 
extinguished the flames 
hose and raked the embers 


Later that afternoon the plaintiff, a 
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some 
before he left he 
with a water 


apart. 





six-year-old girl, walked onto the lot at the 
invitation of some other children and while 
playing thereon was severely burned 
In the 


covered a 


six-year-old re- 
from the 
burns 


trial court the 
judgment 
owner for the 
From this property 


appealed to the Supreme Court of California 


property 
severe sustained 


judgment. the owner! 


One of the principal arguments raised by 


the property owner was that the instruction 
given by 


that 


the trial court, on its own motion, 


there was no contributory negligence 


on the 


W hile 


determined that the 


part of the child, was prejudicial 


sitting in bank the supreme court 


question as to whether 


a child 1s “capabl ot exercising care to 
danger encountered 
child failed t 


contributing 


avoid the particular 


and whether, if so, the 
CXercise due care, thereby 
the injury, are 


act 


normally for the 


trie! 
to determine.” The | 


tl eory that a 
f five or six years of age is incapable o 
ontributory negligence as a matter otf law 
| evidence 


ld’s 


1 laved 


as been rejected Since the 


whether the cl 


conflicting as to 


ing caught fire because she 


flames or because she squatted ao 


some embers, the questio1 
capacity to T¢ 
ad 


exercise Care 
her contribut 


be decided as a matter of law WI 


he facts are in dispute there is no basis 


contended by plaintiff) for 


trial 


permitting 


judge to determine tl issue 


tributory negligence 


The judgment of tl ial court as re 


holding that the 
trial 
prejudicial to the y ownel ( 
v. Mckachen 
In Bank 


2d) 132 


versed, the supreme 


instruction given by court was 
ure 
eta alifornia Supreme Court 


N EGLIGEN( : 


February 1959. G 


CASES 


Statute of Limitations Begins 
When Legal Injury Is Suffered 


Under the statute of limitations a cause 
of action accrues at the time a legal 
injury is suffered and resulting damages 
are susceptible of ascertainment. Both 
elements must exist before the statute 
begins to run. Seventh Circuit. 


\ ir¢ corporat! 


on avast an msul 


I damages allegedly cat 
insulating pipes in the co 
While employees of Hilt wer 
the Essex boiler room they alloy 
scrap material to become 
\tter the 


all ele ctric motor 


Negligence 


and one ot 
piece Of Ma 


turned 


turned off 
pulled the 


motor. It 


to smoke it was 
Hilt’s 
terial 
on It 
shut 


employees 
was then 
that the was 
five minutes. This 
incident happened on October 22, 1953, but 


from the 
estimated motor 


down for 


Was 


about 


the motor continued to run 
until February 10, 1955. At 
motor dismantled 


by the 


without failing 
time the 
a piece of ma 
Hilt’s employees 


this 
was and 
terial that was used 
was found in its mechanism 


In its complaint the corporation alleged 


negligence on the part of Hilt’s employees 


in allowing the material to become entangled 


motor, and also prayed for damages 


motor and te loss of 18 hours ot 


iction 
Che trial court 
Essex from 


seventl 


judgment fot 
to the 


ré turned a 
Hilt 


recut On 


oe 
which appealed 


Hilt 


of limita 


appeal, main 


e€ sev 
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LIFE 
Summaries of Selected 

Decisions Recently Reported 

by CCH LIFE INSURANCE 


REPORTS 





Insured Killed in Holdup— 
Beneficiaries Entitled to Proceeds 


It is not against public policy to allow 
innocent beneficiaries under a life policy 
to recover the face value of the policy 
where the insured meets his death by his 
own intentional act of attempting to 
commit a felony. Missouri. 


} 


One his parole from 


state 
policy, 
At the 


disclosure 


month after 


prison the insured was issued a life 


wherein he named two beneficiaries 


time of issuance there was no 
there 
any policy provision requiring such informa- 
tion About two months later the 
was killed in a gun fight with the 


he attempted to hold up 


made of any criminal record, or was 


insured 


olice as 


T 
t 
a cocktail lounge 


There was no provision in the policy 


vhich excluded lability for payment of the 
policy if the 


trom a violation of the 


met 
The 
policy 
would be no liability 
if the death of the in 


tace value of the insured 
law. 
provision in the 


there 


his deat 
double indemnity 
provided that 
for additional benefit 
“results, directly or 


sured indirectly, o1 


wholly or partially trom committing 
The trial 


beneficiaries the value ot 


an assault or a felony.” court 


awarded thi race 


the policy. 
appellate formu- 
question for 


On appeal, the 
lated the following 
“Should the 
public 


court 
decision 
courts refuse, on grounds of 
enforce a lite 
payable to 


insured 


policy, to Insurance 


policy innocent beneficiaries, 


where the meets his death as a 
a criminal act in the 
violent 
absence of a policy provision excluding lia- 


bility unde 


direct result of com 


mission of a felony in the 


such circumstances 


appellate 
Order of 


decision, the 
court referred to McDonald 7 
Triple Alliance, 57 Mo. App. 87, wherein it 
held that “the that the in 
exposed his life in violation of the 
affect the 


In athirming the 


Was mere tact 
sured 
bene 


laws did not rights of the 


ficlary to recover on the policy, in the ab 
sence oO 
urt rejected the 


Chis ec 
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public policy argu 


f a clause to that effect in the policy.” 


ment as encouraging the commission of 


crimes. 


The appellate court was of the opinion 
that when an insurer insures an applicant 
against death, it takes him as he is, with 
all of his frailties and human weaknesses. 


To decide specifically the issue of public 
policy the court noted Section 376.620 of 
the Revised Statutes of Missouri (1949), 
which declared the public policy of the state 
to be that it was no defense on a life policy 
that the insured committed Such 
risks are required to be taken by the in 
surer by law. Therefore, it was concluded 
that it was not against public policy to allow 


suicide. 


innocent beneficiaries to recover where the 
insured met his death by his own intentional 
act of attempting to commit a felony. If 
the insurer protection from such 
liability a suitable provision could have 
been inserted into the policy. The judg- 
ment of the trial court was affirmed.—Bird 
et ux. v. John Hancock Mutual Life Insur- 
ance Company. St. Louis Court of Appeals, 
Missouri. February 17, 1959. 4 Lire CASEs 
(2d) 160. 


wanted 


Reformation of Life Policy— 
Effective Application Date 


The policy provisions as to its effective 
date and premium payment date are con- 
trolling as to the date when the policy 
actually becomes operative, and delivery 
of the policy at a later date does not ex- 
tend the effective date. Sixth Circuit. 


he beneficiary of a life policy brought 


this action for reformation of, and recovery 
upon, a life policy that 
her husband who subsequently died in an 
December 10, 1954, 
application for the 
stated that the 
December 28, 


had been issued to 


automobile crash. On 
the insured signed an 
question which 
take effect on 


a thorough physical examina- 


policy in 
policy would 
1954. After 
tion the insurer prepared the policy and 
dated it December 28, in accordance with 
the application. The date of issue 
stated to be December 31, 1954. A provi 
sion of the policy provided that the first 
to be paid on the 28th ot 
every three months there 
February 6, 1955, the insured 
received the policy and in payment of the 
first premium, postdated his check Febru 
ary 11, 1955. On April 25, 1955, the second 
quarterly premium was paid by check, no 
The in- 


Was 


premium Was 
December, and 


atte On 


thereafter. 


1955. 


paid 
August 7, 


premiums being 


sured died on 
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Payment by the insurer was refused on 
the ground that the policy 
July 29, 
on the 


had lapsed on 
1955, this calculation being based 
date of December 28, 1954, as the 
first date the premium was to be paid. The 
grace period of 31 days was also figured in 


rhe reformed the policy so 
that the policy date would be the date when 
the policy went into force 
was in effect at the 
death 


trial court 
Therefore, it 


date of the insured’s 


Sixth Cir 
several provisions of the 
policy It was noted that Item 17 of the 
application stated that the date the 

Was written was December 28, 1954 
two of the policy that “the 
policy applied for shall not go into 
unless and until it is delivered to the Appli- 
and the first 
in full v 


In reversing the decision, the 


cuit considered 
pe yliey 
Para- 
graph stated 
Torce 
Is paid 


cant premium for it 


that this 
at bar 


The court stated provision 


seemed to control the case However, 
when the policy was delivered to the insured 
1955. he 
its provisions then, or at any time there 

It was noted that the trial court 
on the basis that the 
that the policy 


December 28, 1954, to 


m February made no objection 


found mutual mistake 
insured did not know was 
torce trom 


1955 


not im 
February 7, 


Chere was testimony that the insured was 
advised after the 
effective as of 
found that 


both before and 
that it 
1954 
was any mistake, it was in the 1 
that he had 
1954, and 


1955, when in tact he had no such pro 


policy 
was delivered 
December 28, 
if there 


Was 


court 


sured believing protection 


between December 28, February 


tection However, there no evidence 


that he 
date of the policy 


Was 


Was mistaken as to the effective 


The appe llate court noted that “the poli \ 


provisions as to policy and payment o! 


premiums controlled over the date wher 


the policy actually became operative.’ It 


was important that the insured received the 


olicy and its provisions without objectiot 


and paid the subsequent premiums withou 


objection Therefore, there was no evi 


POHICY 


dence to show that the dates of the ] 


or payment were different than those 
parties intended them to be 
and 


court erred in reforming the 


entering judgment for the beneficiary 


New York Life 
Conchie. United 
for the Sixth Circuit 
Lire CAses (2d) 173 


Life, Health—Accident 


Insurance Company v. M 


States Court of Appeals 


February 27, 1959. 4 


Forfeiture of Policies— 
Tender of Premiums 


Where an insurer has notice that is suffi- 
cient to work a forfeiture of the policy 
and tenders an amount less than the pre- 
miums paid, such will be deemed to be a 
waiver of the forfeiture. Oklahoma. 


rhe insureds incurred two separate ex- 
penses for medical treatment, and filed this 
action for indemnification from their insurer 
In the trial court the insurer alleged that 


the insureds had made false and fraudulent 


answers to a question in the application 
“Have you, or any mem- 
to be 
had any disease of the heart, lungs, kidneys, 


bladder 


The question was 


ber of the family group insured, ever 


stomach, or cancer, diabetes, 
was evidence that the 
operation, but 
yndi- 


policies 


hernia °”  Ther« 


insured did have a hernia 


this evidence was conclusive that the c: 
tion arose several months after the 
Howe ver, the 
the question were 


policy \ 


: 1 
iad been issued insurer as 


serted that the answers to 


false and served t 1 he 


judgment was yr the insureds 


lahoma Supreme 


was testimony by one of the 


t 


hat immediately after the expense 


controversy was incurred, one of th 


sured’s agents ttered 
premiums that 
After the 


offered 


Were 


agent 
Was not comme 


Or premiums 


timely and 
udgment 

firmed Illied Reserve Life Insurance 

Oklahoma 


1959. 4 Lar 


Company et al. v. Baker et ua 
Supreme Court. February 17, 


Cases (2d) 169 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Guest Statutes— 
Repeal by Implication 


Under the Arkansas Guest Statute (Sec- 
tion 179) the operator of a vehicle must 
be guilty of willful misconduct before a 
guest has a cause of action. This section 
was not repealed by implication by Sec- 
tions 75-913 or 75.913 (1955). Arkansas. 


W hile 


an enclose d 


vehicle in 
lost 


nto 


attempting to park her 


parking area, the driver 


control of the vehicle and smashed it 


a concrete wall The guest who was riding 


in the 
injured 


front vith het seriously 
Both the 


their briets 


Was 


seat 
driver and the guest 
that the 


driver was guilty of ordi 


agreed in evidence 


showed that the 
nary negligence i the operation of the 


} 


vehicle and not willful misconduct In the 


trial court a verdict was returned in favor 


guest 


Arkansas the 
liable for 


he Supreme Court ot 


argued that she was not 


guest’s injuries because she 
tected by the 


that she be 


wanton 


Was pro 


guest statute which required 


shown guilty of willful and 


t} t 


negligence The guest argued that 


the guest 


involved at all 
75-915, 


statutes were not 


Arkansas Statutes, Section 


| ad be en repe aled 


bec aus¢ 


Sections of three pertinent guest 
statutes follow Act 61 of 1935 


75-913) provided that no guest in 


(Section 
an auto 


mobile highway 


could 
was operated in a willful and wanton mannet 
Act 179 of 1935 (Section 75-915) provided 
that ho 


public 


unless the 


operated upon a 


recover damages vehicle 


guest in a vehicle could have a 


cause of action tor damages unless the 


injury was caused by the willful misconduct 


of the owner or vehicle 


Act 175 ot 
that no 


aircralt o1 


operator ot the 
1955 (Section 75.913) provided 
that 


vehicle 


guest was transported in an 


could maintain an action 


for damages unless such were caused by 


the willful and wanton operation of the 


vehicle or aircraft. 


Che 


tor the 


find no basis 

that Act 179 had 

implication \ct 61 did 
| 


supreme court could 
guest’s argument 


been repealed by 
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though the latter 
actions to 
those arising out of the operation of vehi- 


not repeal Act 179 even 


act did not confine causes of 


cles on the public highways. The legisla 
ture could 
the act, 


have combined both features in 


but it was not compelled to do so. 


Therefore, if Act 179 was repealed it 
must have been by Act 175. 
Act 175 only amended Act 61, 
legislature had intended 


would 


However, 
and if the 
that Act 179 be 
been and 
\ distinct difference 
Act 179 (relating to marriage 
tionships of hosts 
mentioned) and Act 175 was a good reason 
for determining that the legislature did not 
intend to repeal the 


repealed it have easy 
natural to so provide 
between rela 


and guests not herein 


tormer by the doctrine 


of implication 


trial court was r¢ 
Arkansas Su 


1958 16 AuTOo 


Lhe judgment ot the 
Banko 7% 

Court. December 15, 

ASES (2d) 246 


versed Garvin 
preime 


MOBILE ( 


Stolen Vehicle 
Exclusion Clause Applicable 


Where a person gains possession of in- 
sured property by misrepresentations, the 
loss is borne by the insured who made 
voluntary delivery. The insured has 
superior opportunities to ascertain moral 
character and reputation of purported 
customers. Kentucky. 


Upon the representation by a third party 
a potential customer, the auto 
“temporary 
automobile to 


hat | Was 


dealers delivered the custody 


and possession” ot an him 
lhe third party also represented and identi- 
hed himself as an 


employee Ot a very 


reputable customer of the auto dealers 
After with the automobile and 
failing to return, a diligent, but futile search 
was made for the would-be customet (It 
to be noted that no bill of title 
Che reputable customer was then 
related that this third 
was completely unknown to him 


departing 


sale or 
passed. ) 
contacted and he 


party 


In the lower court the auto dealers re 
covered a judgment against 
the alleged theft of the 


appeal, the insure 


the insurer for 
automobile. On 
that the loss 


clause of its 


contended 


came within an exclusion 


policy 


Vhis 


“Under any 


stated that it did not apply 
Coverage—to resulting 
from either the Insured voluntarily parting 


clause 


loss 


with title and possession of any automobile 
if induced so to do by any fraudulent 


false 


IL J— April, 1959 


scheme, trick, device, pretense, or 





from Embezzlement, Conversion, Secretion, 
Pilferage 
including any em 
with 
automobile.” 


Cheft, Larceny, Robbery or 
mitted by any 


com 
person 
ployee, entrusted by the 
custody ot 


The appellate 


ment of the 


Insured either 


possession ot the 


court reversed the judg- 
trial court and held that the 
insurer did not manifest an intent to entet1 
into a contract that was equal to a blanket 
bond, and did not 
of all persons to whom the insured 
voluntarily 


guarantee the integrity 


might 


entrust the possession ot the 


insured property 
\ loss which is 
should be 


superior 


incurred by such a de 


livery borne by the insured 


possesses opportunities tor ascet 


taining the moral character and 1 


of the one to whom possession is 
‘ompany of North America 


eta Kentucky Court of Appeals 
13, 1959. 16 AUTOMOBILE ( 


Insurance ( é 
Fe bru 


ASES (2d) 286 


Repair Bills as Evidence— 
Failure to Make Objection 


To establish the necessity and reason- 
ableness of charges for repairs on a 
vehicle, evidence in addition to a repair 
bill is required unless the opposing liti- 
gant fails to object to the introduction 
of such repair bill. Mississippi. 


This action was brought to reco 


ages for repairs on a damaged 
such damage 

fendant corporatic 
the owner of 

uur items whi 
damaged 
dence, without 


bill as to tl 


considered His 


as. badly 
objectio1 
actual repairs 
evidence 
verdict for tl 


Mississippi 


Supreme ( 


e owner hi 


the necessity and reasonableness 


Ing 


charges tor repairs lf in objection 


made as admissibility 


pair bill to 


he | 
re 
sonableness 

nald hi 


the owner woul 


rection Wwe 

additional evidence in 

essity and reasonableness 

tion Was made, the corp 
rht to demand sucl 


bill was, 


he consideration of 


repall 


was remanded for a new 


of damages only Gre\ 


Automobile 


Townsend. Mississippi Supreme Court. Feb 


16, 1959. 16 AuTromMosILE Cases (2d) 


Admissibility in Civil Cases 
of Blood Alcohol Test 


A certificate of a blood alcohol test 
which shows the alcoholic content of a 
drivec’s blood is not admissible in evi- 
dence under Section 18-75.2, 1956 Cum. 
Supp., Code of 1950, in a civil action for 
damages. Virginia. 


This sui 


adminis 
tratrix of recovel 
allegedly 
by t wn 1; ! ( t} lefendant 
while the 


ht-traft 


damages 


( 


] 


Ceased 


Vas te 


altel 


immediately 





FIRE 
| Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 


‘Participating in Any Contest’ 
Provision Construed 


Owners of dogs at a race who lead 
them to the starting line and catch them 
at the finish line are participating in a 
contest and are within the exclusion 
clause of a policy which excludes cover- 
age for persons “participating in any con- 
test.” South Dakota. 


a race track brought this 
recover the 


The owner of 
action against his insurer to 
amount of money he paid out in settlement 
of a personal injury claim against him. 
As a publicity stunt, the held a 
“mutt” day at his race track which con- 
untrained family pets and _ pot- 
chasing the traditional rabbit lure 
around the track. Since these dogs weren't 
trained for racing they tended to wande1 
around and showed a disinterest 
in the rabbit. To encourage participation 
the owner requested that the owners of the 


owner 


sisted or 
hounds 


general 


dogs help their dogs by taking them to 
the starting line and catching them at the 
finish line and, if need be, shouting some 
“mutts” in the mean 
Consequently, a six-year-old boy 


encouragement to the 
time 
who owned one of the dogs was injured 
when he was struck by the electrically pro 
pelled rabbit lure. The refused 
to defend the action that was brought by 
the boy’s mother. 


insurer 


An endorsement in the insurer’s policy 
provided that “In addition to the exclusions 
in the policy it is agreed that in respect 
to the risk described in the schedule hereof 
the company shall not be liable because of 
bodily sustained by any per- 
son while participating 
returned 


injury 
practicing for or 
contest.” The trial 
a judgment for the insurer. 


Im any court 


In the South Dakota Supreme Court the 
that the terms in the en- 
dorsement had no clear and definite meaning 
and that patently 
This court that if the 
“was entitled to have the words ‘partici 


owner argued 


they were ambiguous. 


reasoned owner 


pating in any contest’ construed as_ re- 


ferring only to active participation, persons 
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with the conduc 


obviously did not 


immediately connected 


ot a racing contest 


within the the policy.” 


come 


The court concluded that 
under two such circumstances would ditter 
materially, and that the prompting of the 
track owner to have the boy start his dog 
and him at the finish caused the 
boy to become an active participant. The 
judgment in the trial court was attirmed 
Black Hills Kennel Club, Inc. v. Fireman's 
Fund Indemnity Company. South Dakota 
Supreme Court. January 13, 1959. 9 Firt 
AND CASUALTY CASEs 947, 


coverage ol 


the hazard 


catch 


Notice of Accident Mailed— 
Presumption of Receipt 


Denial that notice of an accident was 
received does not nullify the presumption 
that the notice was received and does 
not leave the question of receipt open 
to the jury. Denial of receipt has pro- 
bative value as to whether the letter was 
mailed. Pennsylvania. 


In a trespass action the damaged party 
recovered a judgment from the tortfeasor. 
Chis action was filed against the tortfeasor’s 
insurer, garnishee, to collect the judgment 
The insurer refused to pay the judgment, 
that it had not received written 
notice of the accident in accordance with 
the terms of its policy. A pertinent pro- 
vision of the policy provided that “When an 
accident occurs written notice shall be given 
behalf of the insured to the 
to any of its authorized agents 

practicable.” 


asserting 


by or on 
company 01 
as soon as 


There was testimony that the accident 
occurred on October 25, and that the tort 
letter to his in- 
letter 
at his office. 


feasor wrote a notifying 
surer on October 27, such being 
placed in the out-basket The 
letter was addressed to an office from which 
the insurer had moved just prior to the 
accident. In the trial court the insurer 
questioned the mailing of the letter and 
introduced that the letter 
trial court gave 


evidence 
The 
following instruction to the 
find that 
Miller and if 


and 


Was 
+} 


not received the 
jury: “If you 
given by Mr 
that the 


sufficient to con 


notice was not 
find 
presumption are not 
vince you 
evidence 


you Inference 
by a fair preponderance of the 
that the mailed 
then of should 
(garnishee).” <A 
favor of the 


and 
find 


verdict 


letter was 


received, course, you 
for the defendant 
Was returned in insurer, but 


the trial ordered a new trial 
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court 





The Pennsylvania Supreme Court con- 
sidered that the primary question was this: 
In light of the court’s 
instruction to the jury—that they were re- 
quired to find, by a fair preponderance 
of the evidence, that the letter was both 
mailed and received—a proper instruction ? 


evidence, was the 


This question was answered in the nega- 
tive. The court pointed out that by de- 
positing a properly addressed letter in the 
post, a presumption is raised that it reaches 
its destination by due course of the mails 
Mailing a letter in such a way is prima- 
facie evidence that it was received by the 


persons to whom it was addressed. 


It was concluded that the mere tact that 
the addressee, in this case the insurer, de 
nied receipt of the letter, did not nullify the 
presumption that it was received and leave 
the question of the receipt of notice open 
to the jury. 

The trial court’s instruction to the jury 
was erroneous, since the insured was not 
required to convince the jury by a fair 
preponderance of the evidence that the 
letter had been received. The trial court’s 
order awarding a new trial was affirmed.— 
Veterdierck v. Miller et al. Pennsylvania 
Supreme Court. January 12, 1959. 9 Fire 
AND CASUALTY CASES 945 


Windstorm Coverage— 
Necessity of Pecuniary Loss 


Before an insurer is obligated to pay 
under a fire or windstorm policy, the 
holder of the policy must prove some 
ac.ual pecuniary loss. Here, the insureds’ 
contractor was obligated to deliver a com- 


pleted house to the insureds. Maryland. 


In this case the insureds desired to build 
a new home. Upon applying for a loan 
that insurancé 
covering the property, the policy in ques- 
tion was issued. 


and had no 


stating they 
Subsequent to acquiring 
the insurance, the insureds entered 
contract with a general contractor to con 
struct the house. 


into a 


Under the agreement the 
contractor was obligated to deliver a com 
pleted house to the insureds for the price 
While the home 


was in the process of construction a wind 


named in the agreement, 


storm occurred which resulted in extensive 
damage. 


One of the 
provided that it 
Extended 
this 


provisions in the 
was “a 


policy 
condition of this 
that if 
building in 

that, sub 


Ce verage 
insurance 


Endorsement 
covers on a 


process of construction 


Fire and Casualty 


ae case 


ject to all the provisions and stipulations 
of this policy this insurance is ex- 
tended to cover direct loss to the described 
Windstorm whether 
or not said building is entirely enclosed 
and under roof : 


property caused by 


A judgment was rendered in favor of the 
insureds. 


The appellate court noted that in the 
trial court the insureds failed to offer any 
proof that they had sustained any actual 
pecuniary loss because of the damage done 
to the partially completed structure. There- 
fore, the question for determination was 
whether the holders of a fire and windstorm 
policy could recover without showing actual 
pecuniary loss 


rules which 
Under the 
back to 


two conflicting 
situation at 

rule which related 
Vanufacturers’ Builders’ Fire 
Insurance Company, 46 N. E. 318, it was 
held that “while a fire insurance policy is 
one of indemnity, the fact that 
had, by agreement 


There were 


governed the bar. 
New Yor! 
Foley v 


the owners 
construction 
contractors, imposed upon such contractors 
the risk 


with the 
turnishing com 
this was no concern of the 
insurer, which could not compel the owners 
to put the 
requiring the 
trom the 


and expense of 
pleted buildings, 
loss upon the contractors by 
owners to recoup the damage 
contractors.” 


Under the Wisconsin rule which related 
back to Ramsdell v. Insurance Company of 
Vorth America, 221 N. W. 654, it was deter 
mined that is but one building 


insured, one fire and one loss, 


where there 
“under the 
had the 
building to its former 


terms of the policies, the insurer 
right to restore the 


that 
done by other related 


usefulness; where the restoration was 
parties by contract, 
as distinguished from a volunteer, it would 


defeat the right of recovery by those who 


had no loss in fact 


lowed the Rams 
pointed out that windstorm 
that is attached to a fire policy 
by endorsement is a « [ 


The appellate court f 


} 
/ 


and 
insurance 
mitract of 
and not one 
could be 


personal 
which a 
such in 
indemnity, the 
had on the 
There 


pecuniary 


from 
Since 


indemnity 


profit realize: 


surance is a contract of 


to recover can only be 


1 


basis of a loss actually sustained. 


must be 


proof of some actual 


loss. The judgment of the trial court was 
reversed.—Glens Falls Insurance Company v 
Maryland Court of 


1959. 9 Firr 


Sterling et al \ppeals. 
February 19, AND CASUALTY 


Cases 939 
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FIRE 

| Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 

| SURANCE REPORTS 


‘Participating in Any Contest” 
Provision Construed 


Owners of dogs at a race who lead 
them to the starting line and catch them 
at the finish line are participating in a 
contest and are within the exclusion 
clause of a policy which excludes cover- 
age for persons “participating in any con- 
test.” South Dakota. 


a race track brought this 
against his insurer to 
amount of money he paid out in settlement 
of a personal injury claim against him. 
As a publicity stunt, the owner held a 
“mutt” day at his race track which con- 
sisted of untrained family and _ pot- 
hounds chasing the traditional rabbit lure 
around the track 
trained for racing they tended to wandet 
around and showed a disinterest 
in the rabbit. To encourage participation 
the owner requested that the owners of the 
dogs help their dogs by taking them to 
the starting line and catching them at the 
finish 


The owner of 


action recover the 


pets 
Since these dogs weren't 


general 


line and, if need be, shouting some 
encouragement to the “mutts” in the mean- 
time six-year-old boy 
who owned one of the dogs was injured 
when he was struck by the electrically pro- 
pelled rabbit lure. The insurer refused 
to defend the action that was brought by 
the boy’s mother. 


Consequently, a 


An endorsement in the insurer’s policy 
provided that “In addition to the exclusions 
in the policy it is agreed that in respect 
to the risk described in the schedule hereof 
the company shall not be liable because of 
bodily injury 
son while 


sustained by any per- 
practicing for or 
in any contest.” The trial 
a judgment for the insurer. 


participating 


court returned 


In the South Dakota Supreme Court the 
that the terms in the en- 
dorsement had no clear and definite meaning 
and that patently ambiguous. 
This court that if the 
“was entitled to the words ‘partici 
pating in any 


owner argued 


they were 
reasoned owner 
have 
contest’ construed as_ re- 


ferring only to active participation, persons 
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with the conduct 
obviously did not 


immediately connected 


ot a contest 


come within the coverage of the policy.” 


The court concluded that the hazard 
under two such circumstances would differ 
materially, and that the prompting of the 
track owner to have the boy start his dog 
and him at the finish caused the 
boy to become an active participant. The 
judgment in the trial court was affirmed.— 
Black Hills Kennel Club, Inc. v. Fireman’s 
Fund Indemnity Company South Dakota 
Supreme Court. January 13, 1959. 9 Fire 
AND CASUALTY CASES 947, 


racing 


catch 


Notice of Accident Mailed— 
Presumption of Receipt 


Denial that notice of an accident was 
received does not nullify the presumption 
that the notice was received and does 
not leave the question of receipt open 
to the jury. Denial of receipt has pro- 
bative value as to whether the letter was 
mailed. Pennsylvania. 


In a trespass action the damaged party 
recovered a judgment from the tortfeasor. 
Chis action was filed against the tortfeasor’s 
insurer, garnishee, to collect the judgment. 
The insurer refused to pay the judgment, 
that it had not received written 
notice of the accident in accordance with 
the terms of its policy. <A pertinent pro- 
vision of the policy provided that “When an 
accident occurs written notice shall be given 
by or on behalf of the insured to the 


asserting 


company or to any of its authorized agents 
practicable es 


as soon as 


that the accident 
and that the tort- 
letter to his in- 
surer on October 27, letter being 
placed in the out-basket at his office. The 
letter was addressed to an office from which 
the insurer had moved 
accident. In the trial 
questioned the mailing of the 
introduced evidence that the letter 
The trial court gave the 
following instruction to the jury: “If 
find that notice was not given by Mr. 
Miller and it find that the inference 
and presumption are not sufficient to con- 
vince you by a fair preponderance of the 
evidence that the letter 
then of course, 


There was testimony 
occurred on October 25, 
notifying 


feasor wrote a 


such 


just prior to the 
court the insurer 
letter and 
was 
not received 


you 
you 
and 


find 
verdict 


mailed 
should 


was 
received, you 
for the defendant (garnishee).” <A 


was returned in favor of the insurer, but 


trial. 
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the trial court ordered a new 





The Pennsylvania Supreme Court con- 
sidered that the primary question was this: 
In light of the was the court’s 
instruction to the jury—that they were re- 
quired to find, by a fair preponderance 
of the evidence, that the letter was both 
mailed and received—a proper instruction ? 


evidence, 


This question was answered in the nega- 
tive. The court pointed out that by de- 
positing a properly addressed letter in the 
post, a presumption is raised that it reaches 
its destination by due course of the mails. 
Mailing a letter in such a way is prima 
facie evidence that it was received by the 
persons to whom it was addressed. 

It was concluded that the mere tact that 
the addressee, in this case the insurer, de- 
nied receipt of the letter, did not nullify the 
presumption that it was received and leave 
the question of the receipt of notice open 
to the 


jury. 

The trial court’s instruction to the 
was erroneous, since the insured 
convince the jury 
evidence 


jury 
was not 
by a fair 
that the 
The trial court’s 
trial was affirmed.— 


required to 
preponderance of the 
letter had been received. 
order awarding a new 
Veierdierck v. Miller et al Pennsylvania 
Supreme Court. January 12, 1959. 9 Firt 
AND CASUALTY CAsEs 945 


Windstorm Coverage— 
Necessity of Pecuniary Loss 


Before an insurer is obligated to pay 
under a fire or windstorm policy, the 
holder of the policy must prove some 
ac.ual pecuniary loss. Here, the insureds’ 
contractor was obligated to deliver a com- 
pleted house to the insureds. Maryland. 


In this case the insureds desired to build 
a new home. Upon applying for a loan 
and that they had no insurance: 
covering the property, the policy in ques- 
tion was issued 
the insurance, the 


Stating 


Subsequent to acquiring 
insureds entered into a 
with a general contractor to con 
struct the house. Under the agreement the 


contractor was obligated to deliver 


contract 


a com 
pleted house to the insureds for the price 
While the 


was in the process of construction 


named in the agreement home 
a wind 
storm occurred which resulted in extensive 


damage 


One of the provisions in the 
provided that it was “a 
Extended 
this insurance 


process ot 


polic V 
condition of this 
that if 
building in 

that, sub 


Endorsement 
covers on a 


Coverage 
construction 


Fire and Casualty 


ject to all the provisions and stipulations 
of this policy this 
tended to cover direct loss to the described 
property caused by Windstorm whether 
or not said building 
and under 


insurance is ex- 


1S entirely enclosed 


roof 


A judgment was rendered in favor of the 
insureds. 


The appellate court noted that in the 
trial court the insureds failed to offer any 
proof that they had sustained any actual 
pecuniary loss because of the damage done 
to the partially completed structure. There- 
fore, the question for determination was 
whether the holders of a fire and windstorm 
policy could recover without showing actual 
pecuniary loss 


rules which 
bar. Under the 


two conflicting 
governed the situation at 
New York rule which related back to 
Foley v. Manufacturers’ Builders’ Fire 
Insurance Company, 46 N. E. 318, it was 
held that “while a fire insurance policy is 
one of indemnity, the fact that the 
had, by agreement with the 


There were 


owners 
construction 
contractors, imposed upon such contractors 
the risk and expense of 
pleted buildings, 


furnishing com 
this was no concern of the 
insurer, which could not compel the owners 
to put the upon the contractors by 


loss 


requiring the owners to recoup the damage 
from the ; 


contractors.’ 

Under the Wisconsin rule which 
back to Ramsdell v. Insurance C 
Vorth America, 221 N. W 
mined that 


related 
ympany of 
654, it was deter- 
where there is but one building 
insured, one fire and one loss, “under the 
terms of the policies, the insurer had the 
right to restore the former 
that where the restoration was 
done by other related parties by contract, 
as distinguished from 


building to its 
usefulness; 


a volunteer, it would 
lefeat the right of recovery by those who 


had no loss in facet 


The appellate court followed the Rams 
lell case and pointed out that windstorm 
insurance that is attached to a fire policy 
by endorsement is a contract of 
and not on 
could be 
Surance 1s a contract ol 
right to 


personal 
from which a 


Since 


indemnity 
profit 


such in 
indemnity, the 
had on the 


sustained. 


realized 


recover can only be 


basis of a loss actually There 


must be proof of some actual pecuniary 


The judgment of the trial court was 


LOSS, 


reversed.—Glens Falls Insurance Company v. 
Sterling et al. Maryland Court of 


1959. 9 Fire 


Appeals. 
February 19, AND CASUALTY 


Cases 939 
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PRODUCT LIABILITY | 


| Summaries of Selected Decisions 


Reported in This Field 


Manufacturer's Liability— 
Implied Warranty 


An employee may not maintain an action 
for breach of an implied warranty against 
a manufacturer of an article that was sold 
to his employer and subsequently caused 
an injury. There is no privity of contract. 
Illinois. 


his action was brought against the man 


ufacturer of a pump to recover damages 


vhich resulted when the bypass assembly 
injuring the plaintiff 
lhe employer had purchased the pump, and 
| occurred while the employee 
furtherance of the employ 
As set out in the complaint, 


blew out, employee 


the accident 


was using it in 
er’s business 
the cause of action was based upon breach 


of implied warranties under the uniform 


sales act of the state wherein the pump was 


purchased 


The trial dismissed the 


held 


implied warranty 


court omplaint 


and that “no action for breach of an 


can be maintained by one 


out of privity of contract since the essence 


of such a cause of action is necessarily pet 


sonal to buver and seller. Therefore, no 


cause of action for breach of implied wat 


maintained by an employee 


sold 
Vorse 


rantv can be 
against the manufacturer of a machine 
Fairbanks, 
District Court 
Illinois. Feb- 


Cases (2d) 295 


to his employer.”—Taylor 7 
United States 
Northern District of 
1959. 9 NEGLIGENCI 


‘ Company 
for the 


ruary 0, 


Manufacturer Not Liable When 
Vendors Own and Sell Product 


There is no privity of contract between 
the manufacturer of a beverage and the 
public where the beverage is owned and 
offered for sale in a vending machine by 
third parties who buy the beverage whole- 
sale from the manufacturer. New York. 


W hile at a 
bought 


race track the injured party 


a bottled beverage from a vending 


machine. The beverage was owned and of 


fered for sale in the machine by third par 


ties who had purchased it wholesale from 


the manufacturer. An action was filed by the 
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and fitness could be 


injured party for breach of warranty of 


quality and fitness for human consumption 


In the trial court the injured party re- 
covered a judgment from which the manu 
facturer appealed. 


The appellate court noted that no con- 
tractual relationship between the injured 
party and the manufacturer of the beverage 
had been shown. As between the manufac 
turer and the public there was no contrac- 
tual relationship whereas between the actual 
vendors of the and the public 
there was such a relationship. Therefore, there 
was no privity of contract between the in 
jured party and the manufacturer on which 
an action for breach of warranty of quality 
founded. The judgment 
court was reversed.—Burke 7 
Coca-Cola Bottling Plants, Ini 
Supreme Court, Appellate Di 
1959. 9 NEGLIGENCI 


beverage 


of the trial 
Associated 

New York 
vision. February 4, 
Cases (2d) 310. 


Evidence of New Safety Devices 
Inadmissible to Show Negligence 


Testimony that a later model machine is 
equipped with different safeguards and 
devices than is an older model is inad- 
missible to prove negligence on the part 
of the manufacturer. North Carolina. 


a 17-year-old 
manufacture 


This action was brought by 


tobacco looper against the 


of a tobacco-harvesting machine and_ the 
implement company which sold it to the loop 
While standing on the ma 
slowly held, 
the young tobacco looper’s hand was thrust 


er’s employer. 


chine as it moved across the 
into a chain-driven sprocket which was par 
tially shielded by a 
had holes in it, and the looper’s thumb be 
holes 


was a badly mutilated thumb 


guard. The sprocket 


came lodged in one of the The result 


that the ma 
that 
the sprocket had holes in it which were big 


alle zed by the 
negligently 


It was looper 


chine was constructed in 


accomodate a person’s thumb 
further, that 


were so constructed as to conceal the im 


enough to 


and, the sprocket and guard 
However, the trial 
that 


negligent, and a judg 


minent danger therein 


court could not find from the evidence 
the defendants were 


ment of nonsuit was returned in their favor. 


North 


lox per 


On appeal to the Carolina Su 


preme Court, the assigned as error 


the trial court’s refusal to admit testimony 


that the manufacturer’s later model ma- 


chines were equipped with solid-disk sprocket 
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wheels. This testimony was offered for the 


purpose otf showing that the manufacturet 
and the implement company were negligent 


on the occasion in controversy 


concluded that such 
excluded. In sup 
court cited Pon 
226 F 


do not 


court 
was properly 


The supreme 
testimony 
port of this conclusion the 
Roebuck & Company 
stated: “We 


it Can be held to be 
model 


fifex v. Sears, 

YOY, wherein it was 
think that 
gence to sell an old 


negli- 
machine not 
with a safety device of late 
lhe judgment of 
Tyson 7% Long Vanufactury 
Company, Inc. et a North 


February 25, 1959. 9 


2d) 306 


equipped 


models.” nonsuit was 
attirmed 
Carolina Su 
NEG 


preme C 


LIGENCE ( 


Assembly of Product— 
Manufacturer's Instructions 


Whether a manufacturer is negligent in 
not informing a purchaser as to the as- 
sembling procedure of its product is a 
question of fact for the jury, as is the 
question of whether the manufacturer 
should anticipate dangers arising out of 
assembling procedures. Minnesota. 


W hil 


an emplovee of the 


portable rrain 


type 


process rt assembling 


lapsed and cru 


‘s complaint 
manufacturer should 
{ hooks would be used t 
tube and that it was negligen 
them 


purpose \ 


returned in th« 


Structing strong en 
judgment fo 


trial court 


Product Liability 


It was argued by the manufacturer on 
appeal to the Minnesota Supreme Court that 
the decedent was contributorily negligent in 

the hooks as he did and that it 
ad 


Was 


vSical structure of the 


cable vas tl le means 


tube, whereas the trustee 


appearance of the 


the hooks were to 
supporting the tube. It was fur 
where the danger involved 


ther argued that 


in the ignorant a product is great, 


and the manufacturer ‘ ial knowl 
edge ind know < < rses ible use¢ 1 
volves danger, he is required to inform the 


the risk 


a duty upon a manu 


label 





HOW MUCH ‘‘BLOOD"’ MAY A JURY SEE? 


area, which is probably the part of the body 
most difficult for the 
visualize. 


average person to 
The witness then pointed 
to displacement of bones of the pelvis in a 
recent X-ray of plaintiff, and pointed to the 
Wit 
ness also explained the muscular arrange 
ment and how the weight of the upper 
torso is transmitted to the lower extremities 
He pointed out where excess strain would 
because of 


model to illustrate normal alignment. 


occu! bone displacement. 
This was important as an explanation of 
the doctor’s statement that a built-up shoe 
would not remedy the condition. This 
court concludes that was 
relevant, legitimate 


the explanation 


” 


demonstrative 
trial court’s discre- 
tion as to admission ot medical demonstra- 
tions was held to be controlling 


As in the other 
evidence discussed, the 


types of 


the use of such evidence [use of 
skeletal model in this case] is usually left to 
the discretion of the trial court, and expres- 
sions of disapproval are generally based on 
irrelevance, or that the model 
misleading or not explanatory. 


was 
This 
court holds that the determination of rele 
vancy and explanatory value of demonstrative 
within the discretion 
of the trial court, but, to curtail abuses, is 


evidence is primarily 


subject to review as to the actual use made 
ot the object me 


Similarly, a court, sustaining the use by a 
chiropractor of a skeleton to explain a plain 
tiff's injuries, stated that “the use of a 
skeleton or part of a skeleton by 
witnesses rests in the sound 
the trial court, whenever 
better jury to understand the 
testimony of such witnesses.” “ In Dameron 
v. Ansbro,* the trial court had disallowed 
the use of a skeleton in a malpractice case. 
The appellate court refused to find an abuse 
of the trial court’s discretion, saying that it 
could not be said that the skeleton would 
aid the jury. Moreover, the discretion of 


expert 
discretion of 
their use will 
enable the 


the trial court is controlling in the absence 
ot a gross abuse of such discretion 


Medical demonstrations calculated merely 


to inflame or 


prejudice the jury are like- 


134 N. E. 2d 531. 

 Carnine v. Tibbetts, 158 Ore. 21, 
974, 980 (1937) 

4839 Cal. App. 289, 178 P. 874 (1919). 

”W. R. Smith v. Ohio Oil Company, cited at 
footnote 8, at p. 531 
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74 P. 2d 


Continued from page 222 


wise disallowed: “If it appears that the ex- 
hibit was used for dramatic effect, or 
emotional appeal, rather than factual ex- 
planation useful to the reasoning of the 
jury, this should be regarded as reversible 
error.’ “” A concrete example of this pro- 
hibition can be found in an 


Illinois case.® 
There a skeleton of the human body was 
produced. Furthermore, surgical instru- 
ments such as those used on the plaintiff 
were produced. A demonstration of opera- 
tive technique by doctors followed. The 
appellate court reversed the discretion of 
the trial court in allowing this demonstra- 
tion, saying: “To permit an unlimited use 
of such demonstrations of operative tech- 
nique with surgical instruments is not con- 
ducive to a fair and impartial consideration 
of the proper issue presented. The demon- 
stration by medical witnesses of technique 
in the use of surgical instruments was not 
proper.” 


Last, the fact that a medical demonstra 
tion is gruesome is not, in itself, grounds 
ror objection: 


the object must be relevant to some 
issue in the case, and it must also be actu- 
ally explanatory of something which it is 
important for the jury to understand. If 
these tests are met, the courts do not seem 
to be greatly concerned with the question 
whether the object is gruesome.” ™ 


Conclusions 


From the foregoing analysis of the cases, 
may be made: The 
matter of admissibility lies in the sound 
discretion of the trial court in most juris- 
dictions. This 


some generalizations 


discretion will be reversed 
only in the abuse amounting to 
harmful error to one of the parties. In 
exercising his discretion, the trial judge 
applies two tests by asking two questions, 
in this order: (1) Is the exhibition relevant 
and material? (2) Conceding relevancy and 
materiality, will the admission of the ex 
hibit do more harm to the cause of justice 
than rejecting it will? From the trial judge’s 


case of 


answers to these questions, appellate review 


[The End] 


°° Winters v. Richerson, 9 Ill. App. 2d 359, 132 
N. E. 2d 673 (1956). 

1 W. R. Smith v. Ohio Oil Company, cited at 
footnote 8, at p. 530. 


lies. 
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Wuat IS AN ADJUSTER? He is something 
more than a human being who fits a job de- 
scription in the insurance company’s employee 
manual—he has to be something more. A 
superintendent of claims for a large company 
has set up certain standards to which adjusters 
must measure up. 
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SECOND INJURY FUND LAWS have been 
enacted into many workmen's compensation 
statutes. Developments in this field are de- 
serving of wider knowledge and attention, 
as a scheduled article indicates. 
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WE PLAN TO PRESENT the papers of the 
Brooklyn Law School's annual insurance forum. 
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A. Manning, ‘The Long and Short of Insur- 
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Insurance in Deferred Compensation Agree- 
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Financial Report) 
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FINANCIAL 
STATEMENTS 
SIMPLIFIED 


By H. S. Wittner, C.P.A. 


HERE’s a needed plain-English explana- 
tion of the technical terms used in a finan- 
cial statement. It makes clear the statement 
of assets and liabilities, the statement of 
income and expense—special help for you. 
It’s a better-than-even bet your friends and 
associates can use this kind of information 
to advantage, too. 


That’s why CCH has published this help 
in handy booklet form. 


Whether you want a few copies for your- 

self, or want to use them for good-will 
distribution, we’re ready to take care of your 
needs. For special recognition, you can have 
your own imprint on the front cover for 
orders of 100 copies or more—no extra 
charge. Just check off the amount you want 
on the postage-free Order Card attached. 
Put it in the mail today! 
(Subscribers for CCH’s New York Stock Ez- 
change Guide, Corporation Law Guide, and 
Current Law Handybooks receive and should 
order only for extra copies.) 
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